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THE EFFECT OF FAILURE TO COMPLY WITH THE 
WISCONSIN STATUTE OF FRAUDS 


I. 


The original Statute of Frauds,’ passed in 1677 A. D. provided 
that “Noe action shall be brought” upon’ certain specified classes 
of contracts, unless the contract or some note or memorandum 
thereof was in writing, and signed by the party to be charged there- 
with. The corresponding statutes in Wisconsin provide that “Every 
contract shall be void;”* or “Every agreement shall be void.”* A 
consideration of the way in which the Wisconsin statute came to be 
enacted in a form different from that of the original English stat- 
ute, may be of interest; and it may have some value in enabling 
us to determine the effect of a contract in Wisconsin, which does not 
comply with the statute of frauds. 

The original form of the New York statute* followed the form 
of the English statute and used the words “No action shall be 
brought.” This remained the form of the statute until the revision 
of 1829 in which we find the words “shall be void.” There seems 
to be nothing in the notes of the revisers, in discussions before the 
legislature, or in legal tradition to make us think that the revisers 
intended to change the meaning of the statute when they adopted 
this change in language.’ It is possible that this change came about 
in the following way. In Part II, Chapter VII of the revision 
of 1829, the statutes with reference to fraudulent conveyances and 
the statute of frauds with reference to contracts, were combined, 
and were divided into two titles, the first of which related to land; 





129 Charles II, ch. III, par. 4. 

*Wis. Stats., pars. 240.08, 240.10, and 241.03. 

*Wis. Stat. par. 241.02. 

‘New York Laws, 10th Session, February 26, 1787, Ch. 44, par. 11. 

5New York Stats. Revision of 1829, Part II, ch. 7, Title I, par. 8, Title II, pars. 2, 
3. For value of revisor’s notes, see Peterson v. Phillips, 189 Wis. 246, 207 N. W. 
268. 
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the second to goods, chattels and things in action. The first sec- 
tions of title I deal with fraudulent conveyances, which are said to 
be “void.” In statutes which relate to fraudulent conveyances, the 
term “void” is the one most commonly used. The Act of Henry 
VII® provides that deeds of gift of goods and chattels to the use 
of the person who made the same shall “be void and of none effect.” 
The Statute of Elizabeth’ provides that fraudulent conveyances 
“shall be . . . . deemed and taken... . to be clearly and utterly 
void, frustrate and of none effect.”’ In using the word “void” with 
reference to fraudulent conveyances, the revisers were, therefore, 
using the language that was found in the corresponding English 
statute. Having begun the chapter with the declaration that such 
conveyances should be void, it seems as though the revisers deter- 
mined to use the same form through the entire chapter; and when 
they came to the sections which related to contracts to sell land, agree- 
ments not to be performed within one year from the making thereof, 
and the like, they provided, in accordance with the language of the 
earlier sections of this chapter, that such contracts should be “void.” 

Michigan adopted the form of the original English statute when 
it adopted the Statute of Frauds a hundred years ago.* At the 
first general revision of its laws eleven years later, the New York 
form of the statute was substituted for the original form.® 

On the admission of Wisconsin to the Union, Congress provided 
that “the existing laws of the territory of Michigan shall be ex- 
tended over said territory (Wisconsin) so far as the same shall 
be compatible with the provisions of this Act, subject, nevertheless, 
to be altered, modified, or repealed by the government and legisla- 
tive assembly of said territory of Wisconsin.”*° By this legisla- 
tion, the statute of frauds in the form in which it was then in force 
in Michigan, which, as has been said, was the form of the original 
English statute, was adopted in Wisconsin. In 1839 the legislature 
of Wisconsin adopted a statute’’ which is almost a literal repeti- 
tion of Part II, Chapter 7 of the Revised Statutes of New York 
of 1829. In this statute, as in the New York statute, a contract 





*°3 Henry VII, C. 4. 

13 Eliz. C. 5. 29 Eliz. 5. 

’Territorial Laws of Michigan, 1827, p. 252. 

*Michigan Rev. Stats. (1838) Part Second, Title VI, ch. 1, Sec. 8; ch. 2, Sec. 2. 

*Act Apr. 20, 1836; 5 Stat. at L. 10; Acts of Twenty-fourth Congress, Session I, 
ch. 54, par. 12. 

“Wis. Stats 1839, p. 161. 
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which does not comply with the revision of the statute of frauds is 
said to be “void.” 

This difference in wording was not at first noticed by the Supreme 
Court. When the statute of frauds came up for consideration, its 
first comment was that “this section of our statute (Revised Statutes 
of Wisconsin, 1829, Chapter 76, Section 2, which uses the word 
“void” ) is substantially the same as Section 4 of the English stat- 
ute of frauds.’’’? Soon after’* the court pointed out that the statute 
of Wisconsin, which provides that express trusts are void unless 
declared in writing, was originally Michigan legislation; and that 
subsequently the statute gave place to the statute of the territory 
of Wisconsin. Some seven years later the Supreme Court pointed 
out the fact that the English statute used the words “no action shall 
be brought,” while the Wisconsin statute provided that “such con- 
tract should be void ;” and that the Wisconsin statute was a transcript 
of the New York statute; and it advanced the theory that “void” 
meant that the contract could not be considered as if it had ever 
been made.** 

The change from “no action shall be brought” to “such contract 
should be void” seems thus to have been made in New York rather 
by accident, and to secure an apparent uniformity throughout the 
chapter, than to change the effect of the statute; and the New York 
form of the statute seems to have been adopted in Michigan, and 
later in Wisconsin, without realizing, at least at the outset, that the 
change of the language might make necessary or justify a ehange 
in meaning. Indeed, the difference in language seems to have 
been disregarded at first by the courts; although, eventually, far- 
reaching consequences have followed from it in Wisconsin. 


Ii. 
The term “void contract” contradicts itself if taken literally. The 
term “contract” necessarily implies enforcibility at law for some 





“Emerick v. Sanders, 1 Wis. 77 (97) (1853). 

“’Whiting v. Gould, 2 Wis. 404 (1853). 

“A contract declared void by statute, is in all respects a nullity. It cannot 
for any purpose be considered as ever having had a being or existence. Except- 
ing the single case reserved from its operation, all verbal contracts for the sale of 
lands or any interest in them, are, under our statute, as if no words had ever 
been spoken concerning them, and no negotiations whatever been had between the 
parties; and I confess my utter inability to perceive how, upon any acknowledged 
principle of jurisprudence, they can be treated for any purpose as ever having 
been made at all.” Brandeis v. Neustadtl, 13 Wis. 142, 149, (1860). 
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purpose. Accordingly, if the attempt to make a contract results in 
a contract, it can not properly be said to be void; and if it is really 
void, it is not proper to call it a contract. At the same time the 
term “void contract” is an expression which is not at all uncommon, 
and is a convenient and a short method of expressing, though not 
in exact language, the idea that the parties have attempted to make 
a contract, but that for some reason or other their attempt has not 
resulted in legal consequences, or at least in consequences which the 
parties have intended. 

Under the original English statute, which provides that “no action 
shall be brought,” it is held in many states, that the contract is not 
void or illegal, in the strict sense of either term, but only unenforce- 
able; that is, that the party against whom it is sought to enforce 
the contract may prevent enforcement, if he sets up the defect in the 
contract in the proper way and at the proper time. 

Whether, in Wisconsin law, a contract which fails to comply with 
the requisites of the statute of frauds is void in the strict sense of 
the term, or whether it is only unenforceable to a greater or less de- 
gree, is a question which had best be determined by considering at 
the outset, the different ways in which this question can come up for 
adjudication ; that is, the cases in which it makes a practical differ- 
ence whether the contract is void and without any legal effect; or 
whether it has a greater or less degree of effect, but is unenforcible in 
a direct action, which is brought for the purpose of enforcing the 
contract. 

This question may come up for actual adjudication in a number 
of different ways, among which are the following: When must the 
note or memorandum be made? Must it be made when the contract 
is entered into, or it is sufficient if it is made at a later time? Is 
the contract so void that the party who has performed in part and 
who has then failed or refused to continue performance, may re- 
cover from the adversary party who has performed, or who is 
ready and willing to continue performance? Is the discharge of 
a contract of this sort sufficient consideration for a subsequent 
contract, which is not itself within the statute of frauds? If either 
party is entitled to recover reasonable compensation for the value 
of his performance under such a contract, at what time does the 
statute of limitations begin to run? Can the creditors of one of 
the parties to such a contract attack the performance of such con- 
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tract by their debtors as being fraudulent? Can a stranger to the 
contract ignore rights which have arisen under the oral agreement? 
If the contract is made in one state and the action is brought in 
another, what system of law would determine the validity of such 
contract ? 


III. 


Under the form of statute which provides that “no action shall 
be brought” unless the contract, or some note or memorandum there- 
of is in writing, it is held in most states that the note or memorandum 
need not be made when the contract is made; but that it may be made 
at any time afterward, at least up to the time at which the action 
is brought.’* If the Wisconsin statute is to be taken literally, and 
if “void” means “without any legal effect” it would seem only logi- 
cal to say that the note or memorandum be made when the contract 
is made; and that if the oral contract is void when made, without a 
contemporaneous written note or memorandum, the subsequent act 
of one of the parties in making such memorandum can not make 
the contract valid; and that, to make the void contract valid at a 
later time, the agreement of both parties would be necessary. This 
position has, indeed, been taken by our Supreme Court ;'* and it has 
said that it is not easy to understand how a void agreement which 
has no vitality can be brought into force except by a subsequent 
agreement between parties who are competent to contract.’’ This 





M’Meekin v. Stevenson (1917). 1 Ir. 348; Dominick v. Randolph, 124 Ala. 
557, 27 So. 481; Lamkin v. Manufacturing Co., 72 Conn. 57, 44 L. R. A. 786, 43 Atl. 
593, 1042; Whiton v. Whiton, 179 Ill. 32, 53 N. E. 722, (affirming 76 Ill. App. 553) ; 
Miller v. R. R., 58 Kan, 189, 48 Pac. 853; Tyler v. Onzts, 93 Ky. 331, 20 S. W. 256; 
Bird v. Munroe, 66 Me. 337, 22 Am. Rep. 571; McManus v. Boston, 171 Mass. 152, 
50 N. E. 607; Gate City National Bank vy. Elliott (Mo.), 181 S. W. 25; Gardels v. 
Kloke, 36 Neb. 493, 54 N. W. 834; Sheehy v. Fulton, 38 Neb. 691, 41 Am. St. Rep. 
767, 57 N. W. 395; Curtis v. Portsmouth, 67 N. H. 506, 39 Atl. 439; Nicholson vy. 
Dover, 145 N. Car. 18, 13 L. R. A. (N. S.) 167, 58 S. E. 444; Townsend v. Kennedy, 
6 S. D. 47, 60 N. W. 164; Ide v. Stanton, 15 Vt. 685, 40 Am. Dec. 698; Newport 
News, etc. Co. v. Ry. Co., 97 Va. 19, 32 S. E. 789; Prignon v. Daussat, 4 Wash. 199, 
31 Am. St. Rep. 914, 29 Pac. 1046. 

Rowell v. Barber, 142 Wis. 304; 27 L. R. A. (N. S.) 1140 125 N. W. 937 (1910). 

We approach the question whether such oral agreement, entered into before 
marriage, by being reduced to writing and signed after marriage became a valid 
antenuptial contract. The obvious purpose of the written contract made after 
marriage, reciting the oral agreement made before marriage, was to remove from 
under the ban of the statute such oral agreement. It is plain that the written 
agreement relied upon as an antenuptial contract could have no force as such but 
for the oral agreement made before marriage. It seems equally clear under 
our statute that the oral agreement was absolutely void. How a void agreement 
which has no vitality whatever can be brought into force and vigor by another 
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broad proposition, however, was laid down in a contract in considera- 
tion of marriage which was not reduced to writing until after the 
marriage. Even under a statute which uses the expression “no ac- 
tion shall be brought” it has been held that the written memorandum 
can not be made after the marriage ;** a result which has, possibly, 
been reached rather for the purpose of preventing fraud upon the 
creditors of the husband than for the purpose of protecting the rights 
of the parties as between themselves.*® 

In another case the parties made an oral contract to convey land; 
and, subsequently, the owner of the land signed a written memo- 
randum in which he offered to perform the oral contract. As the 
contract was one for the sale of land, the owner of the land was the 
“party by whom the... . sale is to be made” by whom, in accord- 
ance with the provision of the statute, the memorandum is to be 
signed. The vendor was ready to perform the contract on his part; 
and he was attempting to use the contract to prevent the adversary 
party from recovering reasonable compensation for his services, 
for which he agreed orally to accept compensation in land. The 
court held that such memorandum which was signed only by the 
owner of the land, was insufficient, in spite of the fact that it 
would have been sufficient if signed by him at the time that the 
contract was made.*° At any rate, whether this is the distinction or 





agreement made by the parties after they are disqualified to make the one which 
is void is not easy to understand. If this can be done it is an easy way of 
avoiding the statute. If our statute were similar to the English statute of frauds 
and the statutes of the majority of the states which follow either literally or in 
substance the English statute, the proposiion would be quite different. The Eng- 
list statute, and those of most of the other states of the Union, except Wisconsin 
and New York, do not make the contract void, but provide that “no action shall 
be brought . .. to charge any person upon any agreement made upon consideration 
of marriage.” Rowell v. Barber, 142 Wis. 304, 307, 308, 27 L. R. A. (N. S.) 1140, 
125 N. W. 937 (1910). 

%McAnnulty v. McAnnulty, 120 Ill. 26, 60 Am. Rep. 552, 11 N. E. 397. 

Frazer v. Andrews, 134 Ia. 621, 11 L. R. A. (N. S.) 593, 13 Am. & Eng. Ann. 
Cas. 556, 112 N. W. 92. 

2**It seems that the defendants wrote the plaintiffs a letter signed by themselves, 
in July, subsequent to the performance of the plaintiffs’ services in May, 1889, 
offering to convey the lot in payment of the same. The learned counsel of the 
appellants contend that said letter supplies the requirements of the statute. It is 
nothing more than a written offer to perform the oral agreement. The contract 
for the sale of the lot was oral, and the services of the plaintiffs were rendered 
under that oral contract. To make this oral agreement valid, nunc pro tunc, if 
possible, by placing it in writing after the time of performance had passed, both 
parties must participate in it. It is a written offer to perform by the defendants 
only, and not accepted by the plaintiffs. If this written offer had been 
accepted by the plaintiffs, they would have received the conveyance, 
and that would have been the end of the matter. It requires two or more persons 
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not, the Supreme Court of Wisconsin seems to have assumed that 
the note or memorandum might be made after the contract was 
completed ; although this proposition has been assumed rather than 
actually decided.** 

While not decided under the section in question, a written declara- 
tion of trust which is made after the deed has been delivered, has 
been held sufficient.** It has been assumed that a written memo- 
randum of a contract to convey land and personal property, and to 
perform services, may be made after the contract has been entered 
into ;?* although, in this case, the real question was whether, if the 
written memorandum set forth only the parts of the original con- 
tract which were within the statute of frauds, the remaining provi- 
sions of the contract could be shown by oral evidence.** 

Where the memorandum which is made after the parties have 
entered into the oral agreement has been held to be insufficient, 
its insufficiency has not been placed upon the ground that it was 
made after the oral contract, but upon different grounds, such as 
that the written memorandum was not made by the party to be 
charged, but by the adversary party,?® or by an attorney of the 
party to be charged who was not shown to have authority to make 
a contract of sale on behalf of his client.2* While it would seem 





to make a contract. The letter was not written in order to put the oral contract 
in writing. It was merely an offer to perform the oral contract, and the offer 
was not accepted by the plaintiffs. That is all there is of it. If both parties 
had agreed, even at that time, that the defendants should convey the lot in pay- 
ment of the plaintiffs’ services, and that agreement had been placed in writing, 
expressing the consideration and subscribed by the defendants, and the plaintiffs 
after that had refused to receive the conveyance offered by the defendants it may 
be that the defendants could have enforced the new contract. But there is no such 
case here, and we need not speculate as to what might be the law under a different 
state of facts; or, if the plaintiffs had made a similar written offer to accept the 
deed of the defendants, the case might be different, but they have made no such 
written offer, and merely failed to reply to the written offer of the defendants to 
convey. That does not make a written contract. The contract the parties made was 
oral, and that, by our statute above mentioned, is absolutely void and a nullity.” 
Koch v. Williams, 82 Wis. 186, 188, 189; 52 N. W. 257 (1892). 

™Agnew v. Baldwin, 136 Wis. 263; 116 N. W. 641 (1908); Schumacher v. Draeger. 
137 Wis. 618, 119 N. W. 305 (1909); Durkin v. Machesky, 177 Wis. 595, 188 N. W. 
97 (1922). 

“Schumacher v. Draeger, 137 Wis. 618, 119 N. W. 305 (1909). 

2Agnew v. Baldwin, 136 Wis. 263; 116 N. W. 641 (1908). 

“Ibid. 

*Koch v. Williams, 82 Wis. 186, 52 N. W. 257 (1892). (However, this was a 
contract to convey land; and the subsequent memorandum was signed by the 
“party by whom the... sale is to be made,” who would have been the proper 
party to sign it if it had been signed when the contract was made.) 

**Durkin v. Machesky, supra. 
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that authority to write and sign the memorandum on behalf of his 
client, rather than his authority to make the contract, was in ques- 
tion, this case is like the preceding one, since it is assumed that the 
memorandum in question would have been sufficient if signed by 
the party specified in the statute. 


IV. 


While there is considerable conflict in the authorities generally 
as to the right of a party who has rendered services under a valid 
contract, and who has then failed or refused to perform in full, to 
recover reasonable compensation from the adversary party, who is 
ready and willing to perform the contract, in case the latter has been 
benefited by the performance of the former, it seems to be settled 
in Wisconsin that the party who is not in default can not recover 
reasonable compensation for his services.2* If the contract in ques- 
tion is not valid, but is void under the statute of frauds, can the 
party who is in default, recover? This question first came up in 
Wisconsin under a contract for the sale of land, under which the 
purchaser had paid part of the purchase price; after which the pur- 
chaser sought to avoid the contract and to recover the purchase price 
thus paid in. Chief Justice Dixon declared that he was ready to 
decide that the contract was void, that it could not be considered as 
ever having been in existence, or having been made at all; and that, 
accordingly, the purchaser should be allowed to recover a payment 
which he had made, in spite of the fact that the seller was ready to 
perform. It was not, however, necessary to determine this ques- 
tion; since the owner of the land and the purchaser had entered into 
a subsequent agreement by which the owner of the land agreed to 
make clear title to the land within a specified time or return the 
purchase price, and such clear title had not been made within the 
time specified. The purchaser was, therefore, entitled to recover 
the purchase price under the new agreement, whether or not he 
could have recovered it without such agreement.”® 

In a later case it was held that a purchaser who was in default 
might recover payments which he had made; but this result was 





"Jennings v. Lyon, 39 Wis. 553, 20 Am. Rep. 57 (1876). (A case of great 
hardship: a married woman who was unable to perform a contract for rendering 
domestic services by reason of her subsequent pregnancy denied recovery for 
services which she had rendered.) 

"Koch v. Williams, supra. 
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justified, in part, by the fact that a number of lots had been sold by 
the contract under an agreement that the separate lots should be 
released upon the payment of such sums as the parties might agree 
upon as equitable, and the parties had been unable to agree upon the 
amount to be paid for the release of each lot.*® Apparently, re- 
covery could have been had although the original contract had been 
reduced to writing and properly signed. The provision for the 
release of each lot seems to have been a material provision; and the 
fact that is was in terms so indefinite as to be unenforceable might 
have been ground for treating the entire contract as unenforceable, 
thus giving to each party the right to recover the value of his per- 
formance. 

The question of the right of the party in default under such a 
contract to recover the value of his performance has been presented 
without complicating features, in other cases.*° A purchaser who 
has paid all of the purchase price has been allowed to recover, al- 
though the vendor was ready, willing and able to perform;** and 
a purchaser who has paid in a part of the purchase price and who has 
refused to pay in the balance has been allowed to recover the amount 
which he has paid in.*? The principle has been carried so far that 
one who has rendered services as an architect, for which he agreed 
orally to accept compensation in land, has been allowed to recover 
the reasonable value of his services in money, although the party 
for whom the services were rendered was ready, willing and able to 
perform in accordance with the terms of the oral contract.** 

It would seem, from these cases, that the Supreme Court construes 
the word “void” literally ; that it treats the contract as never having 
been made; and that, as a result of such view of the nature of the 
contract, it permits a party in default to recover under circumstances 
which would prevent recovery if the contract were valid and enforce- 
able. 


V. 


If a contract which does not comply with the Statute of Frauds is 
void in the strict sense of the term, and is to be regarded as though 


Carlock v. Johnson, 165 Wis. 49; 160 N. W. 1053 (1917). 

Tucker v. Grover, 60 Wis. 233; 19 N. W. 92 (1884); Koch v. Williams, supra; 
Durkin v. Machesky, supra. 

“Tucker v. Grover, supra. 

Durkin v. Machesky, supra. 

8Koch v. Williams, supra. 
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it had never been made, it would seem to follow that, since no lia- 
bility exists, an alleged discharge of liabilities which are claimed to 
arise under such contract is not sufficient consideration for a promise 
which is made to obtain such discharge. On the other hand, if the 
contract is merely unenforceable, a discharge of a contract which has 
some legal effect may be a sufficient consideration of a promise 
which is made to induce such discharge, although no action could 
be brought directly upon the contract. 

Where the question has arisen, the Supreme Court of Wisconsin 
has held that a contract which does not comply with the statute of 
frauds, is void in the strict sense of the term, that no rights arise 
thereunder and that, accordingly, an alleged discharge of liabilities 
thereunder is not a consideration.** In one of these cases, A agreed 
to sell wheat to B, and B agreed to pay therefor. The value of the 
wheat in question brought it within the statute of frauds, and the 
parties did not comply with such statute. Subsequently, the seller, 
being unable to perform, gave to the buyer a note for the difference 
between the contract price and the market price. Subsequently, the 
maker of the note refused to pay it and action was brought thereon. 
The court held that the alleged consideration of the note was a con- 
tract which was declared void by statute and which was, in all re- 
spects, a nullity; and that, since there had never been any obliga- 
tion to deliver the wheat which was enforceable in law, the discharge 
of such alleged obligation was not consideration for the note.** The 
same result was reached in another case** in which a commission 
merchant bought wheat in his own name, but for his customer, and 
at his request, under an oral contract which was void under the stat- 
ute of frauds; and, when the customer proved unable to pay for the 
wheat, he made a subsequent agreement with the commission mer- 
chant by which the latter was to buy in the wheat for which the cus- 
tomer should have paid. The commission merchant did this, and 
subsequently brought action to recover the amount thus expended by 
him. The court held that since the contract was void, the commis- 
sion merchant had not paid out money for his customer at his re- 
quest, but, in legal effect, he had paid out money for his own use. 

If A enters into a contract with B which is void under the statute 





*Hooker v. Knab, 26 Wis. 511 (1870); Nichols v. Mitchell, 30 Wis. 329 (1872). 
See also, Kaufer v. Stumpf, 129 Wis. 476; 109 N. W. 561 (1906). 

*Hooker v. Knab, supra. 
*Nichols v. Mitchell, supra. 
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of frauds, and subsequently C agrees in writing and for value, to 
pay to B the amount which A had agreed to pay under the original 
contract, while A agrees with B to pay such amount if C does not, 
is A’s promise, in legal effect, a promise to pay his own debt, or to 
pay the debt of another? If his promise is to pay his own debt, it 
does not fall within that clause of the statute of frauds which refers 
to special promises to answer for the debt, default or miscarriage of 
another person ; while it falls within such clause if he is not promising 
to answer for his own obligation. In a case in which this problem 
was presented, B had advanced money to buy land for A, the title 
to which was taken in B’s name, A agreeing orally to reimburse B 
for such advances. Subsequently, the parties entered into a new 
contract by which B conveyed such land to A’s brother C, who gave 
his notes to B for such advances; and A agreed to pay such notes 
if C did not pay them. It was held that the original contract was a 
nullity; that A was not indebted to B; and that, accordingly, A’s 
promise to pay C’s obligation, therefore, was his promise to pay the 
debt of another and not a promise to pay his own debt.*” 

In cases in which the consideration for a subsequent promise is 
an attempt to discharge the promisor from his alleged liability under 
a contract which is void because it does not comply with the statute 
of frauds, there is this practical difficulty in using the cases as 
tests of the “void” character of the contract in the strict sense of the 
term. If the new contract does not set forth the original contract, 
the promisee under the second contract is driven to attempt to prove 
the first contract by oral evidence; which is the very thing that the 
legislature, apparently, does not wish to have done. If the subse- 
quent contract were in writing, and set forth the terms of the orig- 
inal contract it would seem quite clear that a discharge from the orig- 
inal contract would be a consideration for the subsequent contract ; 
but if such a written memorandum were made, it is also clear that 
there would be complete compliance with the statute of frauds (as- 
suming that the memorandum could be made after the contract was 
entered into) and the case would not be controlled by the principles 
which are under discussion. 


VI. 


If an action is brought to recover the value of performance under 





“Kaufer v. Stumpf, supra. 
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a contract which is void or unenforceable because it does not comply 
with the statute of frauds, the question of the time at which the 
statute of limitations begins to run against such right of action de- 
pends, in part, upon the nature of the contract. If the contract is 
absolutely void, and is to be treated as though it never had been made, 
except for the purpose of showing that the performance was not 
rendered gratuitously, it would seem that the statute of limitations 
ought to begin to run at the time that the performance is furnished. 
If, on the other hand the contract is not void in the strict sense of 
the term, but merely unenforceable, it would seem that the statute of 
limitations should not begin to run until the party from whom it 
has sought to recover the value of the performance has ended the 
contract, whether by renunciation or otherwise, on the theory that 
until such breach which operates as a discharge, the party against 
whom recovery is sought can not be held liable for the reasonable 
value of the performance, as long as he is ready and willing to per- 
form the contract. In the latter case, the rights of the party who has 
furnished the consideration will be measured by the contract, and not 
by the reasonable value of what he has done. 

Since, as has already been seen,** a contract which fails to comply 
with the Wisconsin statute of frauds is so far “void” that the party 
who is in default may recover the reasonable value of his perform- 
ance from the adversary party, who is not in default, and who is 
ready and willing to perform the contract, it would seem to follow 
necessarily, if the court wished to be consistent with itself, that the 
statute of limitations begins to run as soon as the performance is 
furnished, and that its operation was not delayed until renunciation 
or other form of breach. At the same time when the problem was 
first presented to the Supreme Court of Wisconsin for determination, 
the court treated the contract as having enough validity to postpone 
the running of the statue of limiations until breach or other dis- 
charge.*® In this case the vendor and the purchaser had entered 
into an oral contract by which the vendor agreed to convey certain 
realty in consideration of the promise of the purchaser to pay money 
and render services; and the vendor refused performance after the 
purchaser had performed in part. It was held that the statute of 





*%See notes 34 ef seq. 

*Tucker v. Grover, 60 Wis. 240; 19 N. W. 62 (1884); Estate of Kessler, 87 Wis. 
660; 59 N. W. 129 (1894). 
“Tucker v. Grover, supra. 
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limitations did not begin to run when the performance was furnished. 
nor at renunciation; but upon demand by the purchaser for repay- 
ment,*® which showed he elected to treat the renunciation as dis- 
charge of the contract. In a later case A and B had entered into a 
contract by which A agreed to render services for B for the life of 
B, and in consideration thereof B agreed to devise realty to A. B did 
not repudiate such contract during his lifetime, or otherwise break it ; 
but he died without leaving a will. The court held that the statute of 
limitations began to run at the death of B, intestate ;*1 a result which 
is consistent with the general weight of authority, which holds that 
the party who has furnished performance can not recover until 
breach or other discharge of the contract; and, that, accordingly, the 
statute of limitations does not begin to run until such discharge; 
but it is inconsistent with the position of the Wisconsin courts that 
the party who has performed under such a contract may recover in 
spite of the fact that the adversary party is not in default, and is 
ready and willing to perform. 


When this question came up again, in a case** which presented 
facts almost exactly like those of Estate of Kessler,** the court 
cited Estate of Kessler in support of the proposition that an oral 
entire contract with reference to realty and personalty was void 
for all purposes, and in support of the proposition that such con- 
tract, although void, could be used to rebut the presumption that 
the services were gratuitous; but, without indicating any intention 
to overrule Estate of Kessler on the question of the time at which 
the statute of limitations began to run, the court decided this question 
in a different way, and held that the statute of limitations began to 
run when the services had ceased, when the party who rendered the 
services had come of age, and when he could have made a demand 
and brought an action. This point of time was taken in view of the 





“The objections that the claim was barred by the statute of limitations of six 
years, and that there can be no recovery in this proceeding for want of previous 
demand, are clearly untenable. The cause of action quantum meruit did not 
accrue until the death of the intestate, and there was then no one upon whom 
to make a demand. The law does not require impossibilities. There was but one 
way left in which to demand compensation, namely, the one provided by law 
and pursued by the respondent, by filing his claim against the estate of the intes- 
tate in the county court for allowance. This brings the case clearly within the 
principle of the case of Tucker v. Grover, 60 Wis. 240.” Estate of Kessler, 87 
Wis. 660, 667, 668; 59 N. W. 129 (1894). 

“Martin v. Estate of Martin, 108 Wis. 284; 84 N. W. 439 (1900). 
“Estate of Kessler, 87 Wis. 660; 59 N. W. 129. 
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fact that the oral contract was one for the adoption of a child and 
to devise to such child the property of the adopting parent. The 
reason upon which the decision is based, which seems inconsistent 
with Estate of Kessler, is that the oral contract can not extend 
the time of payment, since it is void, that it would not prevent an 
action for reasonable compensation by the party who had rendered 
the services before the time fixed for such payment, and that, ac- 
cordingly, his right of action began and the statute of limitations 
began to run, at the very latest, when the party who had agreed to 
render services had ceased rendering them, which was, in fact, 
when he came of age.** 

In a later case,** which presented much the same facts as the 
preceding case, A and B entered into a contract by which B agreed 
to live with A as his daughter until A died, or until B became twenty- 
one or married, in consideration of which A agreed to maintain and 
educate B, and devise his property to her. B performed until she 
married. A died more than six years thereafter. The court held 
that the right of recovery was limited to the cause of action upon 
“the implied contract;” that such right matured and was enforce- 
able as soon as the services were completed; and that the statute of 
limitations began to run at that time.** In this case, no reference 
is made to Estate of Kessler. In a later case, which presented 
similar facts,*7 the court adhered to its theory that the statute of 
limitations began to run when the services were rendered, so that, if 
the services were rendered more than six years before the action 
was brought, no recovery could be had. Attention of the court was 
called to the inconsistency between Estate of Kessler, in which the 


*““Manifestly, however, the void contract did not extend the time of payment 
for the services, and the plaintiff, if entitled to recover at all, could have made his 
demand and brought his action in 1886, when his services had wholly ceased and 
he had attained his majority. The supposed contract would have been no de- 
fense to the action, because the statute in this state makes it void. Thomas v. 
Sowards, 25 Wis. 631.” Martin v. Estate of Martin, 108 Wis. 284, 289; 84 N. W. 
439 (1900). 

*Loper v. Estate of Sheldon, 120 Wis. 26; 97 N. W. 524 (1903). 

“Since appellant’s right to recover on the facts is limited to a cause of action 
upon implied contract, such right matured and was enforceable the instant the 
services were completed, and the six-years statute of limitations (sec. 4022, Stats. 
1898) then commenced to run. Demand for payment was not necessary to set 
the statute in motion. As no services were rendered after September, 1888, which 
is much more than six years before the death of Mr. Sheldon, it will be seen that 
prior to such event appellant’s right was extinguished by the statute, as held by 
the trial court. It follows that the judgment appealed from must be affirmed.” 
Loper v. Estate of Sheldon, 120 Wis. 26, 32; 97 N. W. 524 (1903). 

“Taylor v. Thieman, 132 Wis. 38 (46); 111 N. W. 229 (1907). 
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statute of limitations was held to begin to run at the death of the 
testator without making a will, and the later cases in which it was 
held to run when the services were rendered. The court held that 
the inconsistency was apparent but not real, because in Estate of 
Kessler the services continued up to the time of the death of the 
testator, while in the case at bar the services had ceased entirely 
for a considerable period of time before testator’s death.** 

In a still later case,*® under much the same facts, the same theory 
was repeated and applied to a case in which there was a break of 
something like eight years between two of the items. The court held 
that limitations began to run at the time that the services were ren- 
dered unless the services were continuous down to the death of the 
promisor, and the disbursements constituted a mutual running ac- 
count. In this case Estate of Kessler®® was cited, but no reference 
was made to the inconsistency between that case and the latter case. 
On the contrary, the language which is used seems to recognize the 
distinction in Taylor v. Thieman™ between performance which is 
continuous down to the death of the promisor as in Estate of Kess- 
ler and performance which is not continuous; although’ the court 
adds the qualification that the disbursement must be of such char- 
acter as to constitute a running account. This inconsistency in our 
law has at least been eliminated by a later case.*? in which A and B 
entered into a contract by which A agreed to perform services for 
B, and in consideration thereof B agreed to devise realty to A. A 
performed the services and B died without leaving a will in accord- 
ance with the contract. The facts are, thus, much the same as those 
in the earlier cases upon this question. The court held that the 
statute of limitations began to run when the services were rendered, 
and not when B broke the contract by dying without leaving a will. 
This result is based on the theory that the agreement is void, and 
has no effect, except to show that the performance was not intended 
to be gratuitous.** 





“Taylor v. Thieman, 132 Wis. 38 (46); 111 N. W. 229 (1907). 

“Nelson v. Christensen, 169 Wis. 373; 172 N. W. 741 (1919). 

87 Wis. 600; 59 N. W. 129 (1894). 

1132 Wis. 38; 111 N. W. 229 (1907). 

"Estate of Leu, 172 Wis. 530; 179 N. W. 796 (1920). 

‘But where there is an oral promise to compensate by a devise of real estate in 
whole or in part, the agreement is utterly void and can be resorted to for no 
purpose except to rebut the presumption, where it exists, that the services were 
gratuitously rendered. Martin y. Estate of Martin, 108 Wis. 284, 84 N. W. 439; 
Loper v. Estate of Sheldon, 120 Wis. 26, 97 N. W. 524; Taylor v. Thieman, 132 
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The court finally recognized the inconsistency between the Estate 
of Kessler®* in which it was held that the statute of limitations ran 
from the death of the promisor, and the group of later cases,° in 
which it was held that the statute of limitations ran from the time 
that the services were rendered; and held that the attempted dis- 
tinction in Taylor v. Thieman*® was not based on any substantial 
difference, and that one theory or the other must be followed, and 
the other discarded. Accordingly the court definitely overruled 
Estate of Kessler®™ and followed the later group.** 

The rule that the statute of limitations runs from the time that the 
services and the like are rendered is qualified in one respect at least. 
If the services are rendered continuously, it is said that the statute 
of limitations do not begin to run until the party who has agreed to 
compensate by devising realty, breaks his contract by dying without 
doing so, on the theory that such a contract constitutes a mutual ac- 
count and is governed by the principles which apply to the bar of 
a mutual account by the statute of limitations.** It follows, that if 
performance has been interrupted and subsequently has been resumed 
again, the statute of limitations begins to run, as to the performance 
furnished before the interruption from the time that such perform- 
ance was rendered, and not from the death of the party who has 
promised to compensate by devising realty.®° 


VII. 


If a contract for the sale of real or personal property does not 





Wis. 138, 111 N. W. 229; Nelson v. Christensen, 169 Wis. 373, 172 N. W. 741. 
These cases firmly establish the principle that the cause of action accrues when 
the services are rendered, as in other cases of implied contract, and the person 
rendering such services may maintain an action upon them at any time. In 
such an action the defense that the services were to be compensated by the devise 
of real property, in whole or in part, would not be available, as attorneys for 
claimant seem to think, for the reason that such contract, promise, or agreement 
is wholly void within the statute of frauds.” Estate of Leu, 172 Wis. 530, 535; 
179 N. W. 796 (1920). 

587 Wis. 660, 59 N. W. 129 (1894). 

Martin v. Estate of Martin, 108 Wis. 284; 84 N. W. 439 (1900); Loper v. Estale 
of Sheldon, 120 Wis. 26; 97 N. W. 524 (1903); Taylor v. Thieman, 132 Wis. 38; 
111 N. W. 229 (1907); Nelson v. Christensen, 169 Wis. 373; 172 N. W. 741 (1919). 

5132 Wis. 38; 111 N. W. 229 (1907). 

"87 Wis. 660, 59 N. W. 129 (1894). 

‘Martin v. Estate of Martin, 108 Wis. 284; 84 N. W. 439 (1900); Loper v. Estate 
of Sheldon, 120 Wis. 26; 97 N. W. 524 (1903); Taylor v. Thieman, 132 Wis. 38; 
111 N. W. 229 (1907); Nelson v. Christensen, 169 Wis. 373; 172 N. W. 741 (1919). 

*Laughnan v. Estate of Laughnan, 165 Wis. 348; 162 N. W. 169 (1917). 

©Nelson v. Christensen, supra. 


























FAILURE TO COMPLY WITH STATUTE OF FRAUDS 339 


comply with the statute of frauds, can a third person attack the 
validity of such contract if the parties thereto are willing to per- 
form? If such a contract is void in the strict sense of the term, 
and has no more legal effect than if it had never been made, it would 
seem that anyone whose rights were affected thereby could set up 
this total lack of legal effect. In this question, the courts of Wis- 
consin, have, with what appears to be a lack of consistency, held that 
the contract has sufficient effect to be proof against attack by a 
stranger thereto if the parties to the contract do not wish to resist 
performance.* 

The question first came up in a case," in which A had made an 
oral contract to sell a homestead to B, in which A’s wife did not join. 
A allowed B to take possession, and B assumed a debt which was 
a lien upon the property, and paid to A the difference between the 
price agreed upon and the amount of such lien. C then obtained a 
judgment which would have been a lien upon the property if A had 
not entered into such contract of sale. Apparently, this contract 
could not have enforced against A’s wife if she wished to stand 
upon her rights. However, she executed a deed to B in accordance 
with the terms of the oral contract. The court held that C’s judg- 
ment never became a lien upon the premises, on the theory that A 
held the legal title for the benefit of B who was the equitable owner. 

In a later case,** A had given to B an oral guaranty of X’s debt 
to B. X made default; and, subsequently, A conveyed realty to B 
in satisfaction of such debt. Suit was thereupon brought by A’s 
general creditors against B to have such conveyance set aside as a 
fraud upon them. It was held that the debtor had power to waive 
the statute and pay the debt, even though the rights of his other 
creditors would be affected thereby, and that the debtor owed such 
claim “in equity.” 





“First National Bank vy. Bertschy, 52 Wis. 438; 9 N. W. 534 (1881); Main v. 
Bosworth, 77 Wis. 660; 46 N. W. 1043°71890); Martin v. Remington, 100 Wis. 540; 
76 N. W. 614 (1898). 

"Goodell v. Blumer, 41 Wis. 436 (1877). 

®First National Bank v. Bertschy, supra. 

“Tt is urged by the learned counsel for the respondent, that, because the 
promise of the father was void under the statute, such void agreement does not 
furnish any sufficient consideration for the mortgage or for the deed as against 
the creditors of Leonard. This we think is an erroneous view of the law on this 
subject. If there was an agreement upon sufficient consideration to support an 
action, were it not for the statute of frauds, then the debtor has undoubted right 
to waive the statute and pay the debt, and such waiver and payment is not a fraud 
upon his other creditors. The other creditors cannot insist upon the debtor 
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In another case," A had conveyed to B under an oral agreement 
to the effect that B had power to mortgage such land for B’s benefit 
and that he should thereupon reconvey such land to A. Before A had 
reconveyed such land, C docketed a judgment against B and attempt- 
ed to make it a lien upon such land. Such land was sold on execu- 
tion, and C bought it in. B then reconveyed to A. The case was 
explained on the theory of trust rather than upon that of contract. 
It was said that B was “under the strongest moral obligation” to 
reconvey to A, and that C, by his purchase at the foreclosure sale 
got only B’s interest. No attention is, apparently, paid to the fact 
that, at the time of the foreclosure sale, B had power to refuse to 
reconvey, and to keep the land as against A. 


Along with these cases the courts have decided a different though 
analogous line of cases involving the validity and effect of trusts 
which are not proved by writing; but which have been performed 
voluntarily by the trustee. Is such voluntary performance on his part 
to be looked upon as a fraud upon his creditsors? The courts have 
said that his creditors can not attack his conveyance of the trust, 
although the trustee could) not have been compelled by the bene- 
ficiary to carry out the trust.°° This result has been reached on the 
theory that the trustee is “morally bound,’*’ that the conveyance is 
for the “highest moral obligation,”** or upon the “strongest moral 
obligation,”*® and that the parol trust is “not . . . absolutely void, 
but at most, voidable at the election” of the trustee.” The theory 
that the parol trust is not void but only voidable can hardly be rec- 
enciled with the other decisions on the subject. The theory of the 
moral obligation may be invoked without inconsistency; for statutes 
of frauds have no place in morals, but are rough, practical attempts 
to get a low, but workable, standard of honesty. When we are 
asked, however, to treat this moral obligation as of so much legal 





interposing the statute against the claims of one having his promise to pay 
grounded upon a sufficient consideration, in order to protect their rights. If in 
equity the debtor owes the demand, a court of equity will not declare its pay- 
ment a fraud. The decisions of the courts fully establish this point.” The First 
National Bank vy. Bertschy, 52 Wis. 438, 450, 451 (1881). 

*%Main vy. Bosworth, supra. 

Hyde vy. Chapman, 33 Wis. 391 (1873); Begole v. Hazzard, 81 Wis. 274; 51 N. 
W. 325 (1892); Martin v. Remington, supra. 
“Martin v. Remington, supra. 
“Hyde v. Chapman, supra. 
Karr v. Washburn, 56 Wis. 303 (1882). 
Begole v. Hazzard, supra. 
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effect that it will uphold a conveyance which otherwise would be 
in fraud of the grantor’s creditors it would seem to have more than 
a purely moral effect, and to be something more than an absolutely 
void contract or trust. 

A similar problem has arisen in connection with oral sales of per- 
sonalty; and it has been answered in substantially the same way. 
An oral contract for the sale of personalty between A and B can 
not be treated by X as having no legal effect.** A entered into a 
legal contract with X to sell certain personal property to X, not in- 
cluding certain hay. Subsequently A made an oral contract with B 
to sell such hay to B. X took possession of such hay and refused 
to let B have it. B thereupon brought action against X to recover 
the value of the hay. The court held that X could not set up the 
statute of frauds as against B if A was willing to perform, on the 
theory that the right to set up the statute was personal.”? 

These results seem quite desirable; but hard to reconcile with the 
theory that such a contract is, in law, as if it never had been made. 


VIII. 


If an oral contract is made in one state and, by its terms, is to 
be performed in another, what is the effect of a statute such as that 
of Wisconsin which declares such oral contract void? The question 
has come up before our court in such a way that the court has de- 
clined to consider the effect of the provision which makes the contract 
void, as distinct from a provision which makes it unenforceable."* 


“Draper v. Wilson, 143 Wis. 510; 128 N. W. 60 (1910). 

2“The question presented is whether the defendant, a stranger to this contract, 
can plead the defense of invalidity of the contract of sale under the statute of 
frauds. We deem it established by reason and authority that the defendant has no 
such interest in the contract and its subject matter, under the circumstances here 
shown, as to authorize him to plead this defense. Such a statutory defense is held to 
be personal and is not one available to strangers to such agreements. The rule has 
been well stated as follows: ‘Like usury, infancy, and a variety of other defenses, 
it can only be relied upon by parties or privies.” Chicago D. Co. v. Kinzie, 49 Tl. 
289; Richards v. Cunningham, 10 Neb. 417, 6 N. W. 475; Cowan v. Adams, 10 Me 
374, 25 Am. Dec. 242; Christy v. Brien, 14 Pa. St. 248. This rule would seem to be 
necessary to preserve to parties to such a contract the right to voluntarily waive 
the statute and perform the contract, as was declared they had the right to do by 
this court in Whiting v. Gould, 2 Wis. 552; Godden v. Pierson, 42 Ala. 370.” 
Draper v. Wilson, 143 Wis. 510, 511; 128 N. W. 60 (1910). 

Tt does not seem necessary to consider the distinction between a statute of 
frauds, in terms making specified contracts unenforceable, and a statute declar- 
ing certain contracts void, nor deal with the question of whether a statute of 
frauds is available as a defense without being pleaded. The conclusion we have 
arrived at renders such questions unimportant.” D. Canale & Co. v. Pauly & 
Pauly Cheese Co., 155 Wis. 541, 543; 145 N. W. 372 (1914). 
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In this case A and B made an oral contract in Tennessee by which 
A agreed to sell to B a specified quantity of cheese which was to be 
delivered free on board cars at a point in Wisconsin. In an earlier 
case which involved the general question of the law which determines 
the validity of a contract,"* the court had said that the place whose 
law determined the validity of a contract was a matter of mutual 
intention; that, in the absence of evidence to the contrary, the place 
of performance would control, if different from the place of mak- 
ing; but that this was merely a presumption which could be rebutted 
by clear evidence of intention, subject to some exceptions in 
case of an intention to commit fraud on the law. In the 
case at bar,”® the court said that the inferencd that the place of 
performance was intended by the parties as the place the law of 
which should determine the validity and effect of the contract, was 
a mere rebuttable inference of fact; and that it would be overcome 
by the presumption that the parties intended to deal with each other 
honestly, in the moral as well as the legal aspects of the matter, and 
that they did not intend an idle ceremony or a contract in which one 
party could take an unconscionable, inequitable advantage of the 
other. Accordingly, it was held that the law of Tennessee controlled, 
and that the contract was valid and enforceable. 

From this case it seems clear that the court assumed that the 
Tennessee statute of frauds and the Wisconsin statute of frauds 
both affected the formation or validity of the contract in some way; 
and that they did not relate to the evidence by which the contract 
could be proved. If they had dealt with evidence, it would be diffi- 
cult to see why the law of Wisconsin did not control, since the case 
was tried in Wisconsin, and matters of evidence are regularly de- 
termined by the law of the place where the case is tried. 

The refusal of the court to determine the effect of a provision of 
the statute which makes such a contract void, as compared with the 
provision of a statute which merely makes it unenforceable, makes 
it impossible to determine the position of the court on that question. 

In a later case,"* a contract to pay the debt of another was made 
in Illinois, and was to be performed in England. Action on such 
contract was brought in Wisconsin. By the law of Illinois and the 
law of England, it was not necessary that the consideration for 


“International Harvester Co. v. McAdam, 142 Wis. 114; 124 N. W. 1042 (1910). 
™D. Canale & Co. v. Pauly & Pauly Cheese Co., supra. 
*Drovers’ Deposit National Bank v. Tichenor, 156 Wis. 251; 145 N. W. 777 (1914). 
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such promise should be expressed in writing. By the law of Wis- 
consin, the note or memorandum must express the consideration. 
The court held that the contract was enforceable since it was gov- 
erned either by the law of Illinois or of England; and on this point, 
both systems of the law were alike. It was assumed that these stat- 
utes affected the formation of the contract and not the evidence 
by which it was proved; although England had decided that their 
statute of frauds was a rule of evidence and not a rule which in- 
volved the formation of the contract.” 


IX. 


How far are the results of holding such contracts to be “void” in 
the strict sense of the term, required by the wording of the statute; 
how far are they consistent as between themselves; and how far are 
they desirable? 

In New York, in which state this form of statute originated, an 
oral contract which is “void’”’ under the statute of frauds, can not be 
consideration for a subsequent promise.** On the other hand, a 
party who is in default can not recover the value of his performance 
if the adversary party is ready and willing to perform.’® This re- 
sult, at least, seems to show that the courts of New York do not 
look upon such a contract as “void” in the strict sense of the term. 
Although it may be unenforceable, it nevertheless measures the rights 
of the parties to such an extent that a party who is in default can 
not ignore the contract. Whether a third person can attack a 
contract on the ground that it is void under the statute of frauds 
is a question, the decision of which the Court of Appeals held to be 
unnecessary, on the ground that the question was not raised at the 
trial, and that the findings of the trial court did not show that the 
contract in question did not comply with the statute.*° 

The New York courts have, therefore, come far short of holding 
that an oral contract within the terms of the statute of frauds is 
absolutely “void” in the strict sense of the term. On the contrary, 





"Leroux v. Brown, 12 C. B. 801 (1852). 

®Silvernail v. Cole, 12 Barb. (N. Y.) 685 (1852). 

Abbott v. Draper, 4 Denio 51 (1847); Collier v. Coates, 17 Barb. 471 (1854); 
Galvin v. Prentice, 45 N. Y. 162, 6 Am. Rep. 58 (1871); Chittenden v. Morris, 52, 
Hun, 601 (1889); [affirmed Chittenden v. Morris, 117 N. Y. 515 (1889).] 

*Van Etten vy. Currier, 4 Abbott’s Ct. of App. Dec. 479 (1867); [affirming Van 
Etten v. Currier, 29 Barb. 644 (1859).] 
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they have treated the word “void” as having substantially the same 
effect as the expression “no action shall be brought ;” and they have 
said that the statute, even in its present form in New York, merely 
creates a new defense, and requires written proof of such con- 
tracts.** 


The courts of Michigan have held, like those of New York and 
Wisconsin, that an oral contract within the statute of frauds can 
not be consideration for a subsequent contract.*? Like the Wiscon- 
sin courts, but unlike the New York courts, the courts of Michigan 
have held that the party who is in default under an oral contract 
may recover the value of his performance in quasi contract, although 
the adversary party is ready and willing to perform on his part,** 
even if the oral contract provided expressly that the adversary party 
should be entitled to retain the performance rendered to him in case 
of default by the party who is seeking to recover in quasi contract.** 
It has also been said that such a contract is so “void” that it can not 
be ratified,** and that a memorandum after the adversary party has 
treated the contract as discharged, is inoperative.*® On the other 
hand, it is assumed, rather than decided, that a third person, such as 2 
creditor, can not attack the contract as a nullity, so as to set aside a 
conveyance under such contract ;*’ and it is also held that the statute 
does not apply after performance of the covenants which bring the 
contract within the statute,** so that the terms of an oral contract for 
mutual conveyances of land may be shown, if such mutual convey- 
ances have been made, in order to show whether the agreed value 
of different tracts was the same, or whether the difference in value 





"Preliminary to that question it should be observed that contracts that by their 
terms are not to be performed within one year were valid at common law, though 
not in writing, but the statute enacted that thereafter such agreements should be void 
unless reduced to writing, and, therefore, a new defense was created with respect 
to such agreements as were within the statute. The statute of frauds does not 
prohibit the making of any agreement in any way that the parties may see fit nor 
render them illegal or immoral if not made in some particular way. It simply 
requires that certain agreements must be proved by a writing. It introduced a 
new rule of contract that was legal before.”” Crane v. Powell, 139 N. Y. 379, 383, 
384; 34 N. E. 911 (1893). 

“Hall vy. Soule, 11 Mich 494 (1863); Liddle v. Needham, 39 Mich 147, 33 Am. 
Rep. 359 (1878). 

Scott v. Bush, 26 Mich. 418 (1873). 

“Scott v. Bush, 29 Mich. 523 (1874). 

Grimes v. Van Vechten, 20 Mich. 410 (1870). 

Wilkinson v. Heavenrich, 58 Mich. 574; 55 Am. Rep. 708; 26 N. W. 139 (1886). 

"Johnson v. Cook, 179 Mich. 117; 146 N. W. 343 (1914). 

"Holland v. Hoyt, 14 Mich. 238 (1866). 
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was consideration for the promissory note upon which the action in 
question was brought. 

These decisions of the New York and Michigan courts are not in 
any sense conclusive upon the courts of Wisconsin, since the New 
York and Michigan decisions were rendered after the statute was 
adopted in Wisconsin; and it is only the decisions of the state from 
which the statute was adopted, which are rendered before the other 
state adopts the statute, which can fairly be said to have been 
adopted by the legislature together with the statute itself. At the 
same time these decisions are highly persuasive, since they are the 
decisions of the courts of the states from which the statute was 
adopted construing the statute in the form in which it was adopted 
by Wisconsin. Their persuasive authority is weakened, however, 
by the fact that the courts of Michigan and New York have not 
agreed upon the effect of the word “void,” New York treating an 
oral contract under the statute as having a legal effect for some 
purposes even between the parties thereto; while Michigan seems to 
hold it devoid of all legal effect as between the parties, although 
having legal effect as against third parties. It seems clear, from the 
New York decisions at least, that Wisconsin might readily have 
adopted a much less rigid rule than that which it actually has 
adopted. 

Considered by themselves, and without reference to the decisions 
of any other state, the Wisconsin decisions seem consistent as far 
as the rights of the parties to the contract are involved. For all 
purposes, our Supreme Court seems to hold that “void” means that 
the contract is absolutely void of any legal effect, and is to be treated 
as though it never had been made. As soon as the rights of third 
parties are involved, our Supreme Court has shrunk from applying 
the theory that the contract is “void.” It has done so by appealing 
to the doctrine of moral duty, and it has thus avoided saying, in 
so many words, that the contract has any validity even for this 
purpose. It would seem, however, that if the contract were really 
absolutely void, a third person, whether creditor of one of the 
parties or an adverse claimant, might show that the contract had no 
legal existence if the rights of such third person would be affected 
adversely by giving any effect to such oral contract. 

The purpose of the statute of frauds was to prevent fraud and 
perjury. Before the statute was passed many forms of obligations 
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could be imposed by oral evidence which, after the statute, could 
not be imposed in a direct action to enforce them, without written 
evidence. If the undisputed acts of the party against whom it is 
sought to enforce an oral agreement, show the existence of some 
kind of contractual obligation, or if he has executed a writing which 
purports to be based on some prior obligation, it would seem that the 
risk of fraud and perjury would be reduced to the minimum. Oral 
evidence would be used, if at all, only for the purpose of showing the 
details of the obligation which the party against whom it is sought to 
be enforced in some way has admitted by his acts or writings. The 
class of cases in which it is held that an oral promise within the 
statute, while executory, can not form sufficient consideration for a 
subsequent promise which is based thereon, seem the least unjust of 
the cases in which the theory that the contract is “void” is applied 
in its strictest meaning; but even here it would seem that little harm 
could be done by permitting oral evidence, while if it is excluded, 
honest and serious transactions are overthrown without giving to the 
party who has relied upon them, any opportunity to show the truth. 
When we reach the next class of cases, in which it is held that a 
party who is in default may ignore the contract and sue to recover 
the value of his performance although the adversary party is ready 
and willing to perform, it would seem that a very unjust result had 
been reached. The party against whom recovery is sought is ready to 
do everything which is required by the terms of the oral agreement ; 
and the party who seeks recovery is obliged to show that there was 
some oral agreement under which his performance was furnished, 
since otherwise, his performance might have been intended as a gift, 
and therefore he could not recover. The result which is reached in 
the other group of cases, in which it is held that the statute of limita- 
tions begins to run, as against an action to recover reasonable com- 
pensation for performance under such contract from the time that 
such performance was rendered, seem equally unjust. The services 
are rendered in reliance upon a promise to make compensation there- 
for in the future; the adversary party has not indicated any inten- 
tion of breaking such contract, and yet the party who is performing 
his contract is the one against whom the force of the statute is direct- 
ed, and he may find himself barred by the statute of limitations before 
the time for performance by the adversary party has arrived. In 
both these last two classes of cases the evil consequences which re- 
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sult from violation of the statute are directed against the party who 
is keeping his promise, unenforceable though it is, and to the benefit 
of the party who is breaking it, and this would seem to be a most 
undesirable result. 

Undesirable though the results of this theory may be, it seems 
that the meaning of “void” is too thoroughly settled in Wisconsin 
to expect any change of judicial decision; and, possibly, the need 
of certainty and uniformity in the administration of law would make 
it advisable to adhere to the present theory, unjust though its results 
may be. Probably relief should come from the legislature rather than 
from the court, especially as the original difficulty was created by 
the legislature in using a word which has as many meanings as 
“void.” If it were thought advisable to enact legislation which would 
change some of these results, the legislature ought to determine 
whether the statute was merely a rule of evidence, or whether it 
affected the formation of the contract; and whether they wished 
to make an oral contract within the statute, absolutely void for all 
purposes. It would seem that fraud and perjury might be prevented 
to a sufficient extent by leaving the contract itself valid, but unen- 
forceable as between the parties unless it could be proved by written 
evidence of the kind required by statute; and that some such form 
as, “No evidence of the following contracts is competent unless it 
is in writing and signed by the party to be charged or by his author- 
ized agent,” or, “A contract of the following enumerated classes 
can not be enforced unless it is proved by written evidence which is 
signed by the party to be charged, or by his agent,” is clearer than 
the form. “No action shall be brought” and clearer and much fairer 
than “void.” Legislation of this sort in whatever form it might be 
put, might well be accompanied with a statute like that of Iowa which 
makes an exception to the statute of frauds, of the case in which the 
party who is to be charged with the contract admits the making of 
such contract under oath. 


Along with the question of the advisability of comprehensive local 
legislation of this sort, is the question of the advisability of uniform 
legislation on this general subject, throughout the country. It is quite 
possible that different states may differ on the need of including 
one or more classes of contracts within statutes of this sort. They 
may differ as to the danger of fraud and perjury in claims of real 
estate brokers, or of those who set up contracts to make wills. It 
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seems impossible that the different states ought to differ as to the 
effect which should be given to a contract which falls within the 
terms of the statute, but does not comply therewith; or that such 
failure to comply with the statute ought to be treated in some states 
as a matter of evidence, in others as a matter of formation of the 
contract which leaves it with legal effect for many purposes, and, in 
other states as a defect in formation which leaves it absolutely 
“void.” 

Whether or not uniformity of legislation can be secured throughout 
the United States, it would seem that, in each state, the same conse- 
quences should follow a failure to comply with the requirements of 
the statute, whatever the type of contract. As matters now stand the 
same state may provide that failure to comply with the statue may 
make some types of contract “void” and others “not enforceable by 
action.” This is the situation in Wisconsin, and in all other states 
which have a statute of frauds based on the New York statute and 
which have also adopted a Uniform Sales Act without repealing or 
amending the corresponding provision of the statute of frauds.*® 


W. H. Pace 





*Compare the provision of the Wisconsin Statute of Frauds on the subject of 
sales of. goods (Wis. St. sec. 241.03) which provides that the contract shall be 
“void” with the corresponding provision of the Uniform Sales Act (Wis. St. sec. 
121.04) which provides that the contract shall “not be enforceable by action.” 














WISCONSIN LEGISLATION OF 1927 


The 1927 session of the Wisconsin Legislature enacted 541 new 
laws. An attempt is here made to summarize under some general 
headings such of these enactments as are of general interest. This 
summary is not a critical analysis of any of these acts, but is merely 
an endeavor to point out their more important features. In some 
cases the new enactments present interesting questions of construc- 
tion and perhaps even of constitutionality, but any adequate treatment 
or even suggestion of these would be beyond the scope of this article. 


ATTORNEYS 


Chapter 314 makes some important changes in the law relating to 
disbarment. The Board of Bar Examiners is hereafter designated 
as the “State Bar Commissioners.” Violation of any of the pro- 
visions of the oath for admission to the bar is added as warranting 
the board in proceeding against an attorney. The board may conduct 
an inquisition before a court commissioner in case it believes an at- 
torney guilty of misconduct. If disbarment proceedings are institut- 
ed on complaint other than of the Bar Commissioners, one of the 
complainants must be the district attorney of the county wherein the 
misconduct occurred. Instead of the proceedings being instituted in 
an adjoining circuit court, they are now to be instituted in the 
Supreme Court, which is then to appoint a referee who is to hear 
the cause and report his findings, together with his recommendations 
as to the judgment to be entered. The Supreme Court is given power 
to appoint a counsel for the state bar commissioners, who is to 
conduct investigations and prosecute in disbarment proceedings, and 
to receive such compensation not exceeding $5,000 in any one year 
as may be fixed by the Chief Justice. 

Chapter 400 defines common barratry as the practice of soliciting, 
maintaining or exciting judicial proceedings and imposes a penalty 
of imprisonment not exceeding six months or a fine not exceeding 
$500. 

Chapter 457 defines unprofessional conduct of attorneys as the 
violation of the oath taken upon admission, the stirring up of strife 
or litigation, the hunting up of causes of action and informing thereof 
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in order to be employed to bring suit, the seeking out of those having 
causes of action in order to secure them as clients, the employing of 
agents or runners for such purposes, and the payment of policemen, 
court or prison officials, physicians, hospital attaches or others for 
securing clients. Any contract of employment made in violation of 
the act is void as to the attorney and he is not allowed to prosecute 
or defend an action so obtained, but the client may recover any sum 
paid under such contract. 

Chapter 458 amends section 256.31 of the statutes by providing 
that every person whose business it is for fee or reward to prosecute 
or defend cases in any court or to give advice in relation to cases 
then pending shall be deemed to be holding himself out as an at- 


torney. 


Chapter 459 imposes a penalty for fee splitting by attorneys 
and provides that a conviction for such an offense shall annul the 


license to practice. 


BANKS 





Chapter 381 allows any mutual savings bank, when authorized by 
the Commissioner of Banking, to accept and administer trusts. 

Chapter 396 places banks and trust companies under the income 
tax law. 

Chapter 491 provides that when a bank becomes insolvent, drafts 
issued and delivered against existing balances in drawee banks shall 


be paid. 
BUILDING AND LOAN ASSOCIATIONS 


Chapter 524 is an elaborate revision of the law relating to build- 
ing and loan associations. 


CHATTEL MorTGAGES 


Chapter 355 eliminates the present requirement for filing a mort- 
gage on a stock of goods in the office of the Register of Deeds. The 
mortgagor of such stock is still required to file a statement as to the 
sales and application of the proceeds every four months, but such 
statement now need only be filed with the town, city or village clerk. 
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CONSERVATION 


Chapter 29 is a general revision of the laws of the state relating 
to prevention of forest fires. The Conservation Commission is given 
general supervision over the subject. 

Chapter 57 authorizes the establishment of county forest reserves. 

Chapter 264 is intended to prevent the pollution of the waters of 
the state. The administration of the act is in the hands of a board 
on which is represented the State Engineer, the Railroad Commission, 
the Conservation Commission and the State Board of Health. This 
board has power to conduct investigations and to issue orders in- 
tended to prevent the pollution of the waters of the state. 

Chapter 426 provides for a new Conservation Commission, to con- 
sist of six non-salaried members. This Commission shall employ 
a Conservation Director, who shall have general charge of the con- 
servation work in the state. Very wide powers are given the com- 
mission under which it may close seasons for game or fish, designate 
localities as game or fish refuges, acquire lands for state forests, 
state parks, public shooting, trapping or fishing areas, fish hatcheries 
or game farms, or forest nurseries or experimental stations. It is 
authorized to stock or restock, with fish and game, any lands or 
waters, to establish a fire fighting system for the protection of forests, 
to regulate camp fires and burning of rubbish, slashings or marshes, 
and to conduct research in conservation methods. Rules and regu- 
lations promulgated by the commission are given the force of law, 
and violation thereof may be punished. 

Chapter 469 sets aside certain lands as State Wild Life Refuges. 

Chapter 454 provides that the Conservation Commission may, upon 
the application of the owners and after a public hearing, approve 
tracts of lands as “Forest Crop Lands.” Such approval is to be 
given when the commission finds that there is a reasonable assurance 
that a stand of merchantable timber will be developed within a rea- 
sonable time, and that such lands are then held permanently for the 
growing of timber, rather than for agricultural, mineral, recreational 
or other purposes. Such approval constitutes a fifty year contract 
with the state, during which time the act cannot. be repealed or 
amended, as to such lands, unless by consent of the owner. The own- 
er of such lands pays to the town treasurer a tax of ten cents per 
acre and the state pays such treasurer an equal sum. When any 
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merchantable wood products are cut from such lands a “severance 
tax” of ten per cent of the value of such products is paid. The 
commission may, after a hearing, determine that lands are not 
meeting the requirements of the act, and it shall not thereafter apply 
to such lands. Any owner of such lands may withdraw them from 
the act by giving notice and by paying the regular taxes which he 
would have paid, less taxes paid under the act. 


CORPORATIONS 


Chapter 345 provides for holding annual meetings of corpora- 
tions on the anniversaries of the first corporate meeting if no provi- 
sion is made in the articles or by-laws for such meeting. It also 
provides for calling corporate meetings by the Board of Directors or 
Trustees or upon the request of one-fifth of the members of a non- 
stock corporation or the owners of one-fifth of the voting stock in a 
stock corporation where no provision is made for such calling in the 
articles or by-laws. 


Chapter 415 clarifies the law in regard to the proportion of non 
par stock required for doing business by a corporation. In the case 
of corporations having only stock without par value, one-half of the 
authorized shares must be subscribed and one-fifth of the authorized 
shares paid in. If the corporation has both par and non par stock, 
one-half of the authorized par value of the par stock and one-half of 
the authorized number of shares of non par stock must be sub- 
scribed, and one-fifth of each paid. It also defines the capital ap- 
plicable to non par shares as the amount of money and the money 
value of services or property paid for the non par shares as fixed 
at the time of the issuance thereof. If non par shares are issued in 
exchange for an existing business having a surplus, such surplus 
may be used for the payment of the dividends. 


Chapter 534 is a general revision of chapters 180 to 185 of the 
statutes relating to corporations. The long enumeration of the 
purposes for which corporations may be formed is omitted, leaving 
only the general provision that corporations may be formed for any 
lawful business or purpose whatever, excepting certain purposes 
which are expressly provided for in other chapters. The signers of 
the articles are specifically given the power to fit the price of non par 
stock prior to the election of directors. Where a corporation has both 
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par and non par stock, the provision definitely requires one-half of 
each kind to be subscribed and one-fifth of each to be paid in before 
the corporation may transact business, and the price at which the 
non par stock is subscribed and offered is taken to determine whether 
one-fifth has been paid in. The special provisions for organizing 
corporations for the improvement of streams and driving logs there- 
in are repealed, but the repeal does not affect any company now 
organized and operating under such sections. The special section 
on powers of corporations formed for encouraging investors is also 
repealed. Amendments relating to preferred stock are now spe- 
cifically required to be adopted by a vote of three-fourths of the 
preferred and three-fourths of the common stock. The remaining 
changes are merely to clarify and improve the language of the stat- 
utes and this has been accomplished with a marked reduction in bulk. 


CourTs 


Chapter 161 increases to $10,000 the salaries of the Justices of 
the Supreme Court whose terms come after July 1, 1927. 

Chapter 191 gives the right of appeal to the Supreme Court from 
judgments of the Circuit Court for Dane County, reviewing findings 
of the board providing for considering the question of compensa- 
tion for imprisonment of innocent persons. The Supreme Court 
had held in the case of In re Long, 176 Wis. 361, that no appeal 
would lie because this is a special proceeding and the statute made no 
provision for such an appeal. 

Chapter 193 amends Subsection 6 of Section 251.21 by eliminat- 
ing the present requirement that the cases on the calendar of the 
Supreme Court be arranged by circuits and leaves the arrangement of 
the calendar to the court. The Court has adopted a rule under which 
cases are to be placed on the calendar in the order in which the 
records are filed with the clerk. 

Chapter 212 provides for declaratory judgments. This is the act 
recommended by the Commissioners on Uniform State Laws. It 
provides that courts shall have power to declare rights, status and 
other legal relations, whether or not further relief is or could be 
claimed. 

Chapter 258 provides that Circuit Judges shall have the power to 
perform all duties of county judges upon request by the County 
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Judge, whenever the county judge is unable to act and whenever 
requested by the chairman of the board of circuit judges, in the 
case of the total disability or death of any county judge. 


Chapter 316 provided that a party to an action may by notice in 
writing deliver not later than ten days before the trial, call upon any 
other party to admit or deny under oath, or to state what the fact is 
according to the best of his knowledge, information and belief, or that 
he has no knowledge or information sufficient to form a belief with 
regard to the existence, due execution, etc., of any document, or the 
correctness of any specific fact or facts, material in the action. If 
such admission is made, it is taken as conclusive evidence against 
the party making it, but only for that particular action, and in favor 
of the party giving the notice, and shall not be used against him in 
any other procedure. In case of a refusal to make such an admis- 
sion, the reasonable expense of proving the fact or doctrine men- 
tioned in the notice shall be paid by the party notified, unless the court 
is satisfied that the refusal is reasonable. This amendment was 
overlooked when chapter 523, revising the evidence chapters, was 
enacted, but this was corrected in chapter 541, the omnibus revision 
bill, and the section reenacted as amended by section 32 of this 
last chapter. 


Chapter 334 adds certain exceptions to the prohibition against a 
physician or surgeon disclosing professional information. These 
exceptions are in trials for homicide, when the disclosure relates 
directly to the fact or immediate circumstance of the homicide; in 
lunacy inquiries; in actions for malpractice; and with the express 
consent of the patient or in case of the death or disability of his 
personal representative or other person authorized to sue for per- 
sonal injury or of the beneficiary of an insurance policy. 


Chapter 440 increases the salaries of circuit judges for terms 
commencing after July 1, 1927, to $8,000. 

Chapter 501 repeals section 301.16 which allowed service of 
a justice summons by a private person and amends sections 301.17 
and 301.18, which give the forms for such summons, accordingly. 

Chapter 523 revises chapters 325, 326, 327 and 328 of the stat- 
utes, relating to evidence. Any person, board, commission, etc., 
authorized to take testimony is given power to issue subpoenas. It 
is expressly provided that the client may waive the prohibition against 
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the disclosure by an attorney of communications to him and that 
the prohibition does not include communications which the attorney 
needs to divulge for his own protection or for the protection of those 
with whom he deals or which were made to him for the express 
purpose of being communicated or made public. Book entries made 
by a person now dead may be received in evidence in a case proper 
for the admission of the books as evidence. 


CRIMINAL LAw 


Chapter 62 amends Section 340.56 of the statutes which fixed a 
life imprisonment for kidnapping by providing that if no permanent 
injury results to the person kidnapped, the penalty shall be imprison- 
ment from fifteen to thirty years. 

Chapter 333 provides that an appeal may be taken in criminal 
cases with the same effect as a writ of error. It also makes some 
changes in the law as to the stay of execution pending an appeal or 
writ of error. 

Chapter 527 amends the indeterminate sentence law by allowing 
the judge to fix a term at more than the minimum fixed by law as 
well as less than the maximum so fixed. 


EDUCATION 


Chapter 425 is a codification of Chapters 39, 40 and 41, and va- 
rious other parts of the statutes relating to public schools. 


ELECTIONS 


Chapter 208 provides for a permanent registration system for 
voters. This provides for a loose leaf system of registration, for 
a transfer of registration from one district to another, for a record 
of voting by the elector, and for a cancellation of registration sub- 
ject to re-registration of all voters who have not voted within a 
period of two years. 


Motor VEHICLES 


Chapter 205 provides that persons operating motor vehicles after 
January 1, 1928, must obtain licenses therefor. No person under 
sixteen may be so licensed. Examinations for licenses are not re- 
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quired unless the application for the license shows that the applicant 
might be lacking in proper experience and in physical or mental 
qualifications, or if the Secretary of State ascertains that such may 
be the fact. If held, examinations are conducted under the super- 
vision of the Secretary of State by chiefs of police or sheriffs or in- 
spectors. No fee is required for the license from the owner of a 
motor vehicle, but otherwise, a fee of twenty-five cents is required. 
The Secretary of State shall revoke a license on recommendation of 
any court of record following a conviction for operating a motor 
vehicle while under the influence of intoxicating liquor, or for opera- 
tion of a motor vehicle in the manner showing culpable negligence 
or wreckless disregard of human life or for leaving the scene of an 
accident without giving his name and address. Such revocations may 
be for not more than one year. Such recovation may also be had if 
the licensee has become physically or mentally incompetent to safely 
and properly operate a motor vehicle. Revocation may also be had 
in a court of record upon complaint and after a hearing. Penalties 
are provided for operating a motor vehicle without a license or after 
it has been revoked. 


Chapter 217 revises the law relating to the speed of motor vehicles. 
It eliminates entirely the maximum speed limits. It provides that it 
shall be prima facie lawful to drive a motor vehicle at not to exceed 
certain speeds, but that in any case when such would be unsafe it 
shall not be lawful to operate the vehicle in excess of such enumerated 
speeds. These speeds are fifteen miles an hour when passing schools 
during recess or while the children are going to or leaving the 
school; fifteen miles an hour when approaching within fifty feet of 
intersections where the driver’s view is obstructed, or in going around 
curves where the view is obstructed; twenty miles an hour in busi- 
ness districts when traffic is controlled by traffic officers or stop 
and go signs; fifteen miles an hour on other highways in business 
districts ; twenty miles an hour in residence districts, and forty miles 
under other conditions. 


Chapter 397 authorizes counties, cities and villages to establish 
and maintain stations for testing lights of motor vehicles, and author- 
izes police officials to require motor vehicle lights to be tested at 
such stations. No motor vehicle shall be sold by a dealer unless the 
lights have been so tested within ten days prior to delivery. 
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Chapter 530 is a revision of the law relating to certificates of title 
for motor vehicles. 


Chapter 478 contains a number of provisions regarding motor 
vehicles. The rights and duties of such vehicles approaching each 
other at highway intersections are more carefully defined. The 
Highway Commission may adopt regulations regarding brakes. 
Motor vehicles used by traffic officers shall be equipped with siren 
horns to be used only when in pursuit of violators of the law. The 
use of spark plug whistles is prohibited. Loads to be carried by 
trucks and buses are more accurately regulated. Trucks when out- 
side of a business or residence district, must be at least one hundred 
feet apart, except when overtaking and passing each other. Vehicles 
must ordinarily keep to the right half of the highway. One vehicle 
must not overtake and pass another unless the road is so free of 
oncoming traffic to permit of such passing in safety, nor upon grades 
or curves where the view is obstructed for a distance of five hundred 
feet. Not more than three adults may occupy the drivers seat, and 
no person may ride on the fender, running board or outside portion 
of any motor vehicle. No such vehicle shall carry any load extend- 
ing beyond the line of fenders on the left side, nor more than six 
inches beyond such line on the right side. After March 1, 1928, 
no posters may be placed on the windshields or windows of motor 
vehicles unless required to be so placed by law. All motor vehicles 
must be equipped with mufflers, and cut-outs cannot be used. All 
windshields must be equipped with cleaners. 


PROPERTY 


Chapter 341 amends section 230.15 so as to permit the suspension 
of the power of alienation for a life or lives in being at the creation 
of the estate, and thirty years thereafter, in place of the present two 
lives in being and twenty-one years thereafter. 


Pustic UTILITIES 


Chapter 353 authorizes public utilities, with the approval of the 
Railroad Commission, to condemn lands owned by other public 
utilities where such other utility is not using them for such purposes, 
and where they will not be required in the future for such use by 
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the owner to an extent and within a period which will be interfered 
with by the condemnation. 

Chapter 395 places automobile buses under the jurisdiction of the 
Railroad Commission as public utilities. The Commission is author- 
ized to regulate rates, facilities and schedules. It may prevent un- 
necessary duplication of service between bus lines and between such 
lines and steam and electric railroads. A certificate for the opera- 
tion of such a line must be obtained from the Commission, which 
may issue or refuse it as the public interest may require, and this 
may be refused when the existing transportation facilities, including 
steam or electric railway transportation, are adequate to meet the 
public needs. Existing lines as of March 1, 1927, are entitled to 
ceftificates for operation over such routes and on such schedules as 
were operated on that day. The consent of cities and villages for 
the operation of such lines must be obtained and reasonable com- 
pensation may be required by a city or village for expense occasioned 
by the operation of buses. A tax is imposed in addition to other 
taxes based upon the ton miles operated. This tax is appropriated 
to the Highway Commission to be by it distributed to the counties in 
proportion to the ton miles of operation in the counties, and to by 
them expended for highway purposes outside of cities and villages. 

Chapter 532 allows the enjoining of competing services by a 
public utility which has not obtained a certificate of convenience 
and necessity from the railroad commission. This changes the rule 
laid down in Commonwealth Telephone Co. v. Carley, 213 N. W. 469. 


SECURITIES 


Chapter 351 amends various sections of the Securities Act. In 
addition to various administrative amendments, the act revises the 
penalties for violation of its provisions. It authorizes approval as 
Class A securities of certain first mortgages where the real estate 
is leased at a figure sufficient to pay the interest and retire the prin- 
cipal of the indebtedness during the term of the lease, and also 
land trust certificates based upon leases of not less than forty-five 
years. 


TAXATION 


Chapter 343 gives the Tax Commission power to investigate de- 
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linquent taxes and to require taxing officials to proceed to collect 
the same. 

Chapter 398 changes the rate of assessment on back income taxes 
from ten per cent to six per cent and allows an interest credit at the 
same rate upon overpayments of income taxes. 

Chapter 416 exempts from inheritance taxes, property transferred 
to banks or trust companies as trustees in trust exclusively for public, 
religious, charitable, educational or municipal purposes in this state. 
Chapter 471 exempts from inheritance taxes property left in trust 
for the direct financial benefit of any municipality. These were 
probably enacted to meet the effect of Jn re Price’s Estate, 213 N. W. 
477. 

Chapter 539 makes a number of important amendments to the 
income tax law. Any person who maintains a permanent place of 
abode within the state or who spends in the aggregate more than 
seven months of the income year within the state, is deemed a resi- 
dent for the purpose of income taxation. Distribution of profits is 
presumed to be from the most recently accumulated earnings, but 
earnings accumulated before January 1, 1911, may be distributed 
after earnings since that date have been distributed. On liquidation 
of a corporation, amounts distributed are considered as payment for 
the stock, and amounts so received are not treated as a gain until the 
distributee has received amounts in excess of costs. Stock dividends 
are no longer taxable when the stock is received, but the gain or 
loss is calculated when the stock is sold. Where life insurance is 
treated as income, the cash surrender value on January 1, 1911, and 
all net premiums paid thereafter and not deducted in income returns, 

may be deducted. Where corporate securities are received in a re- 
organization or where individuals exchange property for corporate 
securities in substantial proportion to their interest in the property 
prior to the exchange, there is no gain or loss for income tax pur- 
poses. In place of the exemptions of the former law, deductions 
from the tax are allowed which are roughly the equivalent of one per 
cent of the former exemptions. Interest on reassessed taxes is six 
per cent instead of the former ten per cent, and interest on over- 
payments is now allowed at the same rate. Probably the most im- 
portant change is the assessment of the income taxes on a three- 
year average. Income taxes are payable hereafter on June first 
following the income year instead of the following January. Court 
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review of income assessments will be by appeal, in the case of cor- 
porations, to the Circuit Court for Dane County, and in the case of 
individuals, to the circuit court of the county before whose income 
tax board of review the hearing on the assessment was held. 


MISCELLANEOUS 


Chapter 235 is a statute recommended by the Commissioners on 
Uniform State Laws, relating to the discharge of obligors bound 
for the same debt or liability. It provides that a judgment against 
one or more of several joint, or joint and several obligors, shall not 
discharge a co-obligor not a party to the proceeding. Any considera- 
tion received by an obligee from one or more of such obligors in 
whole or in partial satisfaction of their obligations is credited on 
the obligations or co-obligors to whom those from whom the consid- 
ation was received did not stand in the relation of a surety. A re- 
lease or discharge of one or more of such obligors shall not discharge 
co-obligors against whom the obligee in writing, and as part of the 
same transaction, expressly reserves his rights. In the absence of 
such an express reservation, if the obligee knows or has reason to 
know that the released obligor did not pay so much of the claim as 
he was bound to pay against a particular co-obligor, the claim is 
satisfied against that co-obligor to the amount which the obligee knew, 
or had reason to know, the released obligor was bound to pay. In 
the absence of such knowledge or reason to know, the obligee’s claim 
shall be satisfied to the amount of the fractional share of the obligor 
released or discharged for the amount that the obligor was bound to 
pay, whichever is the smaller 

Chapter 323 amends Section 231.32 relating to trust fund invest- 
ments, by including interest bearing notes or obligations as well as 
bonds, and by making various restrictions as to the securities in 
which the investment can be made. 


Chapter 408 authorizes County Boards to create a board of ad- 
justment to handle exceptions to the enforcement of county zoning 
ordinances. 

Chapter 380 rewrites subsection 15 of section 272.18 so as to make 
the wage exemption sixty per cent of the earnings, but not exceeding 
$60 per month and $180 for three months, plus $10 a month or $30 
for three months for each dependent child under sixteen. 
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Chapter 483 provides that the making of deposits in a bank in 
this state by a non-resident or foreign corporation shall not be con- 
sidered as doing business or holding property in this state nor as 
determining the situs of the property for taxation purposes. 

Chapter 540 provides for the regulation of loans of three hundred 
dollars or less. Those operating under the act must procure a license 
from the commissioner of banking, are subject to investigation by 
him and may charge not to exceed three and one-half per cent per 
month. This is the act prepared by the Russell Sage Foundation and 
already adopted in a number of states. 

Joun B. SANBORN 
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Dower—SpeciFic PERFORMANCE WITH ABATEMENT From PurRCHASE PRICE 
For INcHOATE Dower Ricut.—In Najarian v. Boyajian, ——R. I. ——, 136 
Atl. 767, the vendee sought specific performance of an oral contract for the 
sale of certain land. The court found that no sufficient written memorandum 
existed to comply with the statute of frauds, but that there was substantial 
part performance attended by possession, and thus the contract could be 
enforced in spite of the statute. It was also found that the contract was for 
the sale of an unencumbered title. The owners were three brothers, tenants 
in common. One of them had died between the making of the contract and 
the bringing of this bill, leaving a widow surviving. The court said that 
it was inferable from the evidence that the vendee knew that the vendors all 
were married. The lower court entered a decree for specific performance 
with compensation amounting to one-third of the purchase price for the un- 
released dower rights in case the three women refused to release their rights. 
The respondents appealed to the Supreme Court of Rhode Island, which af- 
firmed the decree for specific performance with compensation, but reversed 
the part fixing the amount to be retained by the vendee on the ground that 
no evidence was presented upon which the present value of the dower rights 
could be computed. The court held that the proper deduction would be the 
amount representing the present value of the two inchoate, and the one con- 
summate, dower rights, computed with the aid of mortality and the present 
value tables. 


In granting specific performance with an abatement in the purchase price 
where the wife of the vendor refuses to release her inchoate dower right, 
the court is making an application of the general rule of equity stated in 
Pomeroy, SpeciFic PErForMANCE, 3rd ed., sec. 434, as follows: “The gen- 
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eral doctrine is firmly settled, both in England and in this country, that a 
vendor whose estate is less than or different from that which he agreed to 
sell, or who cannot give the exact subject-matter embraced in his contract, 
will not be allowed to set up his inability as a defense against the demand of 
a purchaser who is willing to take what he can get with a compensation. 
The vendee may, if he so elect, enforce a specific performance to the extent 
of the vendor’s ability to comply with the terms of the agreement, and may 
compel a conveyance of the vendor’s deficient estate, or defective title, or par- 
tial subject-matter, and have compensation for the difference between the 
actual performance and the performance which would have been an exact 
fulfillment of the terms of their contract.” This is the settled rule in Wis- 
consin. Wright v. Young, 6 Wis. 127, 70 Am. Dec. 453; Docter v. Hellberg, 
65 Wis. 415, 27 N. W. 176; McFarlane v. Dixon, 176 Wis. 652, 187 N. W. 671. 

There is a sharp conflict among the American decisions as to whether this 
rule will be applied to the case where a wife refuses to join in a conveyance 
by her husband so as to release her inchoate dower right, thus preventing the 
husband from making a full performance of his contract. There is further 
inconsistency as to its extent and the method of its application, if recognized 
at all. It may be generally stated that the weight of authority is in favor of 
granting specific performance with compensation, although the question, 
which has often arisen, has been settled to the contrary in a number of im- 
portant jurisdictions. Pomeroy, Speciric PERFORMANCE, 3rd ed., sec. 460, 
461. Note, 46 A.L.R. 748. The Supreme Court of Wisconsin has on two 
occasions declared in favor of granting the relief. Wright v. Young, 6 Wis. 
127, 70 Am. Dec. 453; O’Malley v. Miller, 148 Wis. 393, 134 N. W. 840. 
The question was raised in Rhode Island for the first time in the principal 
case 

It is universally the rule that the vendee may elect to take specific per- 
formance of what the vendor can convey without abatement, even in juris- 
dictions denying specific performance with compensation for the wife’s in- 
choate dower right. Bahl v. Menger, 283 Pa. 508, 129 Atl. 459; Ford v. 
Street, 129 Va. 437, 106 S. E. 379; Bateman v. Riley 72 N. J. Eq. 316, 73 Atl. 
1006. 

Since a number of objections to the rule of the principal case have been 
raised, the particular cases granting or denying the relief will be referred 
to in connection with the consideration of these objections. 

(1). In Riesz’s Appeal, 73 Pa. 485, it was held that the possibility of an 
abatement from the purchase price of the value of the wife’s dower right 
might induce the husband to coerce his wife into releasing dower, or the 
decree itself might operate as a compulsion upon her to save her husband 
from pecuniary loss, and specific performance with compensation was denied. 
The court said, “If he is to be subjected to serious pecuniary loss by his wife’s 
refusa! to join, it will operate almost as powerfully as the peril of his im- 
prisonment as a moral coercion and compulsion upon her to yield her consent, 
instead of that free will and accord which the law jealously requires her to 
declare by an acknowledgment upon an examination before a magistrate, 
separate and apart from her husband.” This objection has found favor in 
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the following cases: Young v. Paul, 10 N. J. Eq. 401,, 64 Am. Dec. 456; 
Aiple-Hemmelman Co. v. Spelbrink, 211 Mo. 671, 111 S. W. 480; note 7 
Micuican Law Review, 333; (overruled, however, in Tebeau v. Ridge, 261 
Mo. 547, 176 S. W. 871, L.R.A. 1915c, 367) ; Farrell v. Bork, 76 N. J. Eq. 615, 
79 Atl. 897; Burk v. Serrill, 80 Pa. 413, 21 Am. Rep. 105; Barbour v. Hickey, 
2 App. D. C. 207, 24 L.R.A. 763; Reilly v. Cullinane, 53 App. D. C. 17, 287 
Fed. 994; Hadden v. Falls, 115 Va. 779, 80 S. E. 576, Ann. Cas. 1915c, 1034. 
In view of the removal of the common-law disabilities of the wife, and the 
fact that she is, in most respects, a free actor in the making of contracts 
and conveyance of property, this argument should have considerably less 
weight than it may have formerly deserved. 

(2). It has been further argued that specific performance with an abate- 
ment of the value of the inchoate dower right would in effect, make a 
new contract for the parties, which equity will not do. Barbour v. Hickey, 
supra; Kuratli v. Jackson, 60 Ore. 203, 118 Pac. 192, 38 L.R.A. (N.S.) 
1195; Ann. Cas. 1914 A, 203; Riess’s Appeal, supra; Long v. Chandler, 
10 Del. Ch. 339, 92 Atl. 256. It seems, however, that this argument 
proves too much, for it would apply to any case of specific perform- 
ance with abatement. Its validity was denied in Townsend v. Blanchard, 117 
Iowa 36, 90 N. W. 519, where the court said: “The contract, as made, is 
enforced so far as it is possible; and courts do not permit defendants to take 
advantage of their own wrong.” 

(3). Another objection made is that the title is rendered unmarketable. 
Roos v. Lockwood, 59 Hun. 181, 13 N.Y.S. 128; Long v. Chandler, supra. 
Such an argument should have no application to the present case, where the 
very person seeking specific performance would be the only one affected by 
the unmarketability. 

(4). In a number of jurisdictions, it is held that if, at the time of making 
the contract, the vendee knew that the vendor was married, and failed to insist 
on her signing the contract, he took chances of her signing the deed and 
releasing her dower right, and hence is not entitled to any abatement. Fisher 
v. Miller, ——Fla. ——, 109 So. 257; Farthing v. Rochelle, 131 N. C. 563, 43 
S. E. 1; Lucas v. Scott, 41 Oh. St. 636; Peoples’ Savings Bank v. Parisette, 
68 Oh. St. 450, 67 N. E. 896, 96 Am. St. Rep. 672. And in Kuratli v. Jackson, 
supra, followed in Leo v. Deitz, 63 Ore. 261, 127 Pac. 550, and in Rosenow v. 
Miller, supra, this reason was referred to among other grounds for denying 
abatement. 

It is said in Pomeroy, Spectric PERFORMANCE, 3rd ed., sec. 461, that know- 
ledge should prevent the vendee from asserting a right to specific performance 
with compensation under the rule that if a vendee, at the time of entering 
into a contract, knows that the vendor’s title is defective, or that his interest is 
partial, or the subject-matter is deficient, he is not entitled to any compen- 
sation. But in the principal case the court said, “If the husband contracts to 
transfer a good title to his real estate, assuming that he can secure his wife’s 
release of dower, it does not seem to us that vendee’s knowledge of the wife’s 
existence is, as matter of law, knowledge that the title profered by vendor 
will be only his own. . . . The importance of the vendee’s knowledge seems 























NOTES—RECENT CASES 365 


to us too greatly magnified, if it alone, as matter of law, be held sufficient 
to defeat specific performance with compensation. Many cases where specific 
performance with compensation has been granted, give no consideration to 
vendee’s knowledge that vendor was married when the contract was made.” 
See also, Brookings v. Cooper, Mass. ——, 152 N. E. 243, 46 A.L.R. 
745; Tebeau v. Ridge, supra; and Long v. Chandler, 10 Del. Ch. 339, 92 Atl. 
256. 

(5). The most serious objection, and the one which seems entitled to the 
greatest consideration is the practical difficulty of fixing the value of an in- 
choate dower right. Practically all of the cases denying specific performance 
with compensation have been decided on this ground, all other arguments being 
merely used as make-weights. In a note in 46 A.L.R. 748, 761, it is said, “To 
fix an abatement, the court must determine whether the wife or husband will 
die first, and, if the wife survive, how long she will live after the death of 
the husband. Mortality tables might serve as a guide for this; but obviously 
the conclusion would be in the nature of a conjecture or guess, for mortality 
tables can but furnish a measure of determining the average expectation of 
life, and not information as to the actual duration of a particular life.” 
Long v. Chandler, supra; Reilly v. Cullinane, supra; Ebert v. Arends, 190 Il. 
221, 60 N. E. 211; Cowan v. Kane, 211, Ill. 572, 71 N. E. 1097; Rosenow v. 
Miller, 63 Mont. 451, 207 Pac. 618; Evans v. Kingsberry, 2 Rand. (Va.) 120, 
14 Am. Dec. 779; Kuratli v. Jackson, supra; note in 25 Harvarp Law RE- 
view, 731; Horack, “Specific Performance and Dower Rights,” 11 Iowa Law 
REvIEw, 97. 





The court in the principal case adopts the answer of Professor Pomeroy 
to this objection as stated in Pomeroy, Speciric PERFORMANCE, 3rd ed., sec. 
460; “In the action at law the damages (which all courts concede may be re- 
covered) must be assessed upon exactly the same basis as that upon which 
the abatement of the price would be ascertained in equity.” The annotator in 
46 A.L.R. 748, 761 contends that this answer is insufficient in that it fails 
to distinguish between “compensation” and “damages.” ‘To fix an abatement, 
the present value of an inchoate dower right must be determined, and any at- 
tempt to do this must, in the nature of things, be a mere conjecture or guess ;” 
while. . . . “on the other hand, damages at law for a breach of contract 
to convey are usually the difference between the actual value of the premises 
and the agreed price. . .”’ And, “obviously, if treated as an en- 
cumbrance, nominal damages only would be recovered until the right became 
vested.” 

But in the leading case of Wright v. Young, supra, it was held that through 
the use of the mortality and present value tables the value of the inchoate 
dower right of the wife in the land sold was susceptible of calculation, and 
that there would be no hardship in deducting the value thereof from the pur- 
chase money, if she were unwilling to release her dower. This view was 
taken in the principal case and in the following cases: Fisher v. Miller, 
— Fla. —, 109 So. 257; (overruling Murphy v. Hohne, 73 Fla. 803, 74 
So. 973, L.R.A. 1917 F, 594) ; Tebeau v. Ridge, 261: Mo. 547, 170 S. W. 871, 
L.R.A. 1915 C, 367; Martin v. Merritt, 57 Ind. 34, 26 Am. Rep. 45; Williams 
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v. Wessels, 94 Kan. 71, 145 Pac. 856; Brookings v. Cooper, —— Mass. —, 
152 N. E. 243, 46 A.L.R. 745; Bethell v. McKinney, 164 N. C. 71, 80 S. E. 162; 
O’Malley v. Miller, 148 Wis. 393, 134 N. W. 840. In the following cases, 
specific performance with compensation was granted without discussion of the 
objection now under consideration. Osborne v. Fairley, 138 Ark. 433, 211 S. 
W. 917; Sanborn v. Nockin, 20 Minn. 178; Coleman v. Whittle, 79 S. C. 212, 
60 S. E. 523; 128 Am. St. Rep. 841; Jefferson Land Co. v. Kannowski, 233 Mich. 
210, 206 N. W. 351; Melamed v. Donabedian, 238 Mass. 133, 130 N. E. 110; 
Feldman vy. Lisansky, 239 N. Y. 81, 145 N. E. 746. 

In New Jersey, the rule is settled that compensation will be denied in the 
absence of fraud by the wife, or coercion of the wife by the husband. 
Peeler v. Levy, 26 N. J. Eq. 330; Bateman v. Riley, 72 N. J. Eq. 316, 73 Atl. 
1006; Coulter v. Stern, —— N. J. Eq. ——, 134 Atl. 305. But specific per- 
formance with compensation or indemnity will be granted where the wife’s 
refusal to join was procured by the husband, Schefrin v. Wilensky, 92 N. J. 
Eq. 109, 111 Atl. 660, note 30 Yate Law Journat, 523; or where her con- 
duct was fraudulent. Farrell v. Bork, 76 N. J. Eq. 615, 79 Atl. 897. And 
in Lucsak v. Mariove, 92 N. J. Eq. 372, 112 Atl. 494, relief was given where 
the wife took an active part in the negotiations. 

In a few cases, the fact that the statutes in that state gave the widow an 
election in certain cases, or a lessened or increased interest depending on 
whether there were surviving children or not, was said to add further elements 
of uncertainty, so that the valuation of her right would not rise to the dignity 
of a respectable guess. Rosenow v. Miller, 63 Mont. 451, 207, Pac. 618; 
Long v. Chandler, supra. In view of the present Wisconsin statutory pro- 
vision for dower (Laws of Wis. 1921, ch. 99, no wsec. 233.01), it may be 
possible to make a similar objection in Wisconsin. Under the present stat- 
ute, a widow receives a third in fee of all real estate of which the husband 
was siezed during coverture instead of the life estate in a third as was the 
rule before the amendment. Thus an inchoate dower right is worth substan- 
tially more than formerly, especially in the upper ages. One element of un- 
certainty is removed, in that it is unnecessary to ascertain the probable life 
expectancy of the wife over that of the joint lives of husband and wife; but 
it is still necessary to determine the probability of the wife surviving the 
husband, which may be even more of a guess. From the purchaser’s stand- 
point, the final value of the wife’s right is either nothing or one-third of the 
purchase price, depending upon whether or not she survives her husband. 
It may be convincingly argued that while in a large number of cases taken 
together, an accurate result will be reached; yet in a particular case, this will 
be merely a guess. However, the same objection would apply to the case 
where dower is merely a life estate, as the fundamental principles underlying 
the calculations are the same, the new rule being merely more complicated. 
Insurance experts agree that the equity of a result in a particular case is 
not substantially different under either rule. The right of the wife, of course, 
remains unaffected. 

Even the courts which recognize the right to specific performance with 
compensation differ somewhat in the method of ascertaining the amount to 
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be abated from the purchase price. The majority rule is that the amount 
deducted is the value of the wife’s inchoate dower right at the time of the 
conveyance, and not the difference between the market value of the land 
with her release and the value without it. Davis v. Parker, 14 Allen (Mass.) 
94; Haszelrig v. Hutson, 18 Ind. 481; Kupferberg v. Beatty, 122 Misc. 217, 
202 N.Y.S. 712; Brookings v. Cooper, supra. Where dower is a life estate 
in a third of the land, the proper rule, and the one generally followed, seems 
to be that laid down in Jackson v. Edwards, 7 Paige (Ch.) 386, 408 as fol- 
lows: “The proper rule for computing the present value of the wife’s contin- 
gent right of dower, during the life of the husband is to ascertain the present 
value of an annuity for her life equal to the interest in the third of the pro- 
ceeds of the estate to which the contingent right attaches, and then to 
deduct from that the present value of a similar annuity depending upon the 
joint lives of herself and her husband; and the difference between those 
two sums will be the present value of her contingent right of dower.” This 
rule was approved in Wright v. Young, supra; Gordon v. Tweedy, 74 Ala. 
232, 49 Am. Rep. 813; Brown v. Brown, 94 S. C. 492, 78 S. E. 447; Martin 
v. Merritt, 57 Ind. 34, 26 Am. Rep. 45; Strayer v. Long, 86 Va. 557, 10 S. E. 
574; Bethell v. McKinney, supra; Woodbury v. Luddy, 14 Allen 1, 92 Am. 
Dec. 731; Davis v .Parker, supra. The cases are collected in a note to 
Share v. Trickle, 183 Wis. 1, 197 N. W. 329 in 34 A.L.R. 1016, 1021. 

In Missouri, the practice is to subtract the life expectancy of the husband 
from that of the wife and to calculate the value of an annuity in one-third 
of the value of the land in question for that time. Tebeau v. Ridge, supra; 
Scheerer v. Scheerer, 287 Mo. 92, 229 S. W. 192. This method was shown 
to be erroneous in Strayer v. Long, supra, for the obvious reason that if the 
husband and wife were of equal age, the wife’s inchoate dower right would 
be worth nothing, and if the wife were the older, less than nothing. 

Share v. Trickle, supra, is the only Wisconsin case arising since the 
amendment of the statute in which it was necessary to compute the value of 
an inchoate right of dower. However, the facts of that case seemed to re- 
quire the application of the old rule, and the court approved the rule as 
stated in Jackson v. Edwards, supra, without referring to the change in the 
law. The actual computation, however, pursuant to section 314.06 of the 
Wisconsin statute, was made by the insurance commissioner, who has since 
the amendment applied the following rule, stated at page 34 of Inwood’s 
TABLES FOR THE PURCHASING oF EstaTES: “To obtain it (the value of $1 
at the death of x provided he dies before y) we must take the single premium 
for joint life assurance on the two lives, and add to it the value of an an- 
nuity on two joint lives, one a year younger than x, the other of the age of 
y, divided by the probability of a life one year younger than x living one year. 
Then take the value of an annuity on two joint lives, one of the age of x, 
the other one year younger than y, divided by the chance of a life one year 
younger than y living one year, subtract this result from the former and divide 
by two.” 

In a few states, instead of allowing a lump sum to be abated from the 
purchase price, the rule is that the vendor is compelled to perform as best 











368 WISCONSIN LAW REVIEW 
he can, and give indemnity against the wife’s contingent claim. Minge v. 
Green, 176 Ala. 343, 58 So. 381; Parsons v. Luiza, 205 Ala. 216, 87 So. 801; 
Kirby v. Brooks, —— Ala. -——, 111 So. 231; Wannamaker v. Brown, 
77 S. C. 64, 57 S. E. 665; Noecker v. Wallingford, 133 Iowa 605, 111 N. W. 
37. In Iowa, where the statutory provision for dower is similar to that in 
Wisconsin, the vendee is given an election of retaining one-third of the 
purchase money, with a lien on the land in the vendor for that amount, with- 
out interest, or of paying that amount into court to be held until the con- 
tingency happens. Bradford v. Smith, 123 Iowa 41, 98 N. W. 377; Thompson 
v. Colby, 127 Iowa 234, 103 N. W. 117. Since, as has been shown, the justice 
of the result in any particular case where a lump sum is abated from the 
purchase price is extremely problematical, the rule providing for partial per- 
formance with an indemnity has much to offer. In 11 Iowa Law Review, 97, 
117 it is said in support of the Iowa rule: “The retention of a portion of the 
purchase price as an indemnity awaiting the eventual determination of the 
exact rights of the parties is apt to bring about, in any case, a much nearer 
approximation to justice than either of the other schemes, and even where 
the common law dower prevails, and the wife may get a life interest in one- 
third of the property, the possibilities of hardship and injustice are much 
reduced, for, if the wife dies before the husband, exact justice according to 
their bargain may be done as between vendor and purchaser.” 

On principle, it would seem that the husband should be entitled to interest 
on this amount during the interval. Such is the rule in Alabama. Springle’s 
Heirs v. Shields, 17 Ala. 295, 299; Minge v. Green, supra. For a full dis- 
cussion of this question, see Horack, “Specific Performance and Dower 
Rights,” 11 Iowa Law Review, 97, 120. 

On the whole, although the problem is not without considerable difficulty, 
as has been pointed out, it seems that a desirable result has been reached in 
the principal case, and that partial specific performance, either with com- 
pensation or with indemnity, should be granted. Such seems the trend of 
the recent decisions. 9 CorNELL LAw Quarterty, 470. 


R. WortH VAUGHAN. 


APPLICABILITY OF WISCONSIN INCOME TAX TO ANNUITIES BEQUEATHED TO 
THE TAX-PAYER.—One of the interesting cases growing out of the Income Tax 
Act is State ex rel. Kempsmith v. Widule, 161 Wis. 389. The husband of 
Mrs. Kempsmith died leaving a will by which he placed certain property in 
trust, out of the income from which an annuity of $3,600 per year was to 
be paid to his widow during her life. The first annuity had been received by 
her, and reported in her income tax return, and claimed to be exempt from 
the income tax “because it had been subjected to the inheritance tax,” her 
inheritance tax upon the estate of her husband having been determined and 
paid in due course in the settlement of the estate. After the usual procedure 
the annuity was held exempt from the income tax by the lower court, contrary 
to the ruling of the tax commission. This decision was affirmed by the 
Supreme Court upon appeal, under the provision of the income tax law that 
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“all inheritances, devises and bequests received during the year which are sub- 
ject to and have complied with the inheritance tax laws of this state,” shall 
be exempt from the income tax; that is, upon the assumption that the widow 
had paid an inheritance tax upon her annuity. 

Nothing can be more logical apparently than the opinion of the court in this 
case, summarized as follows: “We will rest the case on the letter of the 
statute. . . . Keeping in mind and avoiding confusion which might be created 
by indulging in technical distinctions between names of beneficiary interests, 
the purpose of our legislature is plain... .. The inheritance tax law provides 
that ‘a tax shall and is hereby imposed upon any transfer of property .... 
or income therefrom in trust or otherwise to any person,’ etc. .... That 
seems plain and to cover the bequest here since it was income from property 
held in trust..... All inheritances, devises and bequests received during the 
year which are subject to and have complied with the inheritance tax laws of 
the state, (shall be exempt from the income tax.) .... That language seems 
about as unambiguous as English words could be. Applied to the situation in 
hand, the annuity payment bequeathed to Mrs. Kempsmith, which was at- 
tempted to be taxed under the income tax law, was a part of the entire right 
to $3,600 per year for her life, was subject to the inheritance tax law, and she 
complied therewith in all respects. Therefore it must follow that such payment 
was exempt, as the circuit judge decided. .. .” 

The above is the substance of the very readable and apparently logical 
opinion of the court. But it would seem that all that was necessary to upset 
the apparent logic of the case would have been to call the court’s attention to 
the quite evident propositions that the inheritance tax is based upon the value 
of the net estate left at death; and that the annuity received by Mrs. Kemp- 
smith was income earned after her husband’s death, and was no part of his 
estate at death, and consequently could not have been subject to the inheritance 
tax. The statute itself is sufficient authority for these propositions: “The 
(inheritance) tax so imposed shall be upon the clear market value of such 
property at the rates hereinafter prescribed. ...” Sec. 72.01 (8). 

It is so common, even among lawyers and judges, to speak of the inheritance 
tax as a tax upon the property, that for the moment they at times overlook 
the fact that the tax is upon the transfer. This common error is involved 
in a measure in the Kempsmith case. That the tax is upon the transfer, and 
at the moment of death, and upon the value of the property at that time, is 
made clear in State v. Pabst, 139 Wis. 567 p. 584. What Mrs. Kempsmith 
actually did was to pay an inheritance tax upon the transfer of a portion of 
the trust fund in which she had a beneficial interest, such interest being 
measured by the present value of $3,600 per year for her expectancy of life. 
The tax upon the residue of the trust fund was chargeable to other beneficiaries. 
The entire tax upon the trust fund chargeable to Mrs. Kempsmith and others 
was measured and determined by the value of the fund at the date of death, 
and at the rates to which the several beneficiaries were subject. The inheritance 
tax had no application whatever to income earned after death by the trust 
fund, nor to those who received the income. Consequently the income was 
clearly subject to the income tax. 
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Let us take the simplest form of the same sort of case: A man leaves 
$20,000 to his son, age 50, for life, remainder to his grandson. The present 
value of the son’s life estate is $11,662, and of the grandson’s remainder is 
$8,338. Each pays an inheritance tax upon his respective interest. The entire 
tax upon the $20,000 is paid. It has nothing to do with the income earned 
after death, nor with the income tax thereon. Assume that the fund earns 
$1,000 a year. This sum is reported for income tax by the son annually 
during his life, and by the grandson thereafter, and is in no way affected by 
the inheritance tax. 

But the effect of the Kempsmith case was not ended with the decision. At 
the same time Field v. Milwaukee, 161 Wis. 393, was decided without opinion, 
the facts being similar to those in the Kempsmith case, and that case being 
merely referred to as authority. However the opinion in the Kempsmith case 
closed with the remark that, “whether the income of the estate paid by the 
trustees to the annuitant should form part of their taxable income, is not 
affected by what is here decided.” It would seem clear enough that if Mrs. 
Kempsmith’s annuity was not taxable, the mere collection of the income and 
turning it over to her by the trustees should not make it taxable. But this 
remark evidently opened a door for further litigation. 

The question arose next in State ex rel. Wis. Trust Co. v. Widule, 164 Wis. 
56. In this case the decedent died testate, a resident of Milwaukee. The 
residue of the estate was placed in trust for the benefit of his widow. The 
Wisconsin Trust Co., a Wisconsin Corporation, and a non-resident individual 
were named as trustees. The widow re-married and became a non-resident. 
The trust fund was in actual possession of the Trust Co. which collected the | 
dividends and interest, and returned the same to the income assessor as income 
of the trust fund, and the income tax was assessed thereon against the trustees. 
The assessment was upheld by the circuit court. Upon appeal the Supreme 
Court affirmed the decision of the lower court. Although the income was paid 
to the widow, no reference was made to the Kempsmith case, nor to the 
inheritance tax, although the latter must be assumed to have been paid by the 
widow. 

The question arose next in State ex rel. Hickox v. Widule, 166 Wis. 113. 
The parties were all residents of the state. The situation was similar to the 
preceding cases. The inheritance tax against the trust estate had been paid 
by the widow upon her interest therein. The trustee had received $6,500 net 
income during 1914 for the benefit of the widow. He claimed it to be exempt 
from the income tax, probably upon the authority of the Kempsmith case, and 
was sustained by the circuit court. Upon appeal the Supreme Court reversed 
the lower court with the following brief observation: 

“A majority of the court is of the opinion that the yearly income received 


by the trustee, . . . was subject to taxation under the income tax law, but no 
four justices agree upon the reasons for their conclusions, hence none can be 
given.” 


This is followed by four separate opinions, two concurring, and two dissent- 
ing. Marshall, J. concurs, and attempts to distinguish this case from the 
Kempsmith case, but apparently finds no distinction except that in this case 
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the income was assessed against the trustee, while in the Kempsmith case the 
tax was assessed against the widow; although it is difficult to find that his 
concurrence in the decision is based upon the distinction which he points out. 
Justice Vinje concurred in this opinion. 

Justice Siebecker concurs in the decision of the court, and states his opinion 
frankly that the court was in error in deciding the Kempsmith case, and that 
this is an opportune and appropriate time to correct the error. In this opinion, 
Justice Rosenberry concurred. 

Chief Justice Winslow wrote a dissenting opinion to the general effect that 
the court had decided correctly in the Kempsmith case, and that the annuity 
being exempt to the widow from the income tax, it should be equally exempt 
to the trustee, who was a mere intermediary having no interest in the income. 

Justice Eschweiler dissented, apparently upon the ground that the original 
collection of an inheritance tax from the widow was unlawful; that the entire 
inheritance tax should have been charged against the remaindermen; that the 
widow was properly chargeable with an income tax upon her annuity; but that 
the payment of the unlawful inheritance tax was in effect the payment in 
one lump sum of her future income tax, and that she is not subject to the 
tax in the present case. 

Thus ended the Kempsmith case as an authority. 

JoHN HArrINcTON. 

Oshkosh, September, 1927. 


[See also Irwin v. Gavit, 268 U. S. 161 (1925), holding taxable under the 
Federal Income Tax Law the bequest of the income from a trust fund; and 
Beatty v. Heiner, 10 Fed. (2nd) 390 (1925), holding non-taxable under the 
federal laws a bequest under the will of Andrew Carnegie of an annuity, 
which was not the return from any specified trust fund, but was to be obtained 
by the trustees under the will from whatever sources possible. (Ed.)] 


DaMaGES—NeEw TrIAL—REDUCTION OF JURY VERDICT—CONSTITUTIONAL 
Law.—In Campbell v. Sutliff, ...... Wis. ......, 214 N. W. 375, an action for 
personal injury, a question was put to the jury requiring them to fix damages 
for pain and suffering. They answered “None.” The court struck out this 
answer and inserted the sum of $50 in lieu thereof, without the consent of either 
party. 

Proof in this case establishes without controversy that plaintiff is entitled 
to recover damages for pain and suffering. The case thus presented the ques- 
tion whether such an assessment of damages by the court in the case triable 
by jury is a practice in violation of the constitutional provision that “the 
right to trial by jury shall remain inviolate.” 

That a court has power to set aside a verdict and grant a new trial on the 
ground of error of the jury in assessing the damages too high or too low is 
well established. The history of the development of this procedure in the 
courts of England is outlined in the opinion of the court in the instant case 
at page 376. Professor Thayer traces the evolution of the theory of jury 
verdicts in his much commended Preliminary Treatise on Evidence at the 
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Common Law, on pages 169 et seq., where it is shown that the early common 
law accepted the setting aside of a jury verdict by the court and that it is not 
an usurpation of an exclusive jury function. This was only possible, he says, 
when the jury verdict was determined on the basis of testimony of witnesses 
rather than on personal knowledge of the jurors. The earliest case in which 
a verdict was set aside for excessive damages and a new trial granted was in 
1655 in an action of slander. The author says the practice was well recognized 
and established in that century. Under this practice many courts have been 
prompted in the desire to expedite justice, to enter judgment rather than grant 
new trials and prolong litigation, and have also evolved a further step, that 
of permitting the prevailing party to elect to accept judgment for a lower sum 
than assessed by the jury in lieu of a new trial, and thus end the litigation. 
The Wisconsin court followed this practice of giving the plaintiff an option of 
remitting part of the damages assessed rather than have a new trial. Such 
a remittitur has been held to be a legitimate exercise of judicial power in 
Arkansas Valley Land & Cattle Company v. Mann, post, and is not an impair- 
ment of the constitutional right of trial by jury. See also Sewell v. Sewell 
2. WP, sansanes , 109 So. 98; Bull v. Butte Electric Railway Company, 69 
Mont. 529, 223 Pac. 514; Podgorski v. Kerwin, 147 Minn. 103, 179 N. W. 679; 
Henderson et al. vy. Dreyfus, 26 N. M. 541, 191 Pac. 442. In the case of 
Corcoran v. Harran, 55 Wis. 120, 12 N. W. 468, the Wisconsin court approved 
this practice as adopted by the trial court in that case, and after citing cases 
from ten or twelve other jurisdictions said this practice is “clearly sanctioned 
by the great weight of authority. We must therefore hold that, in actions 
of tort as well as contract, the trial judge may either grant a new trial abso- 
lutely, or give the plaintiff the option to remit the excess, and in case he does 
so, order the verdict to stand for the residue. Certainly the practice will tend 
to promote justice and lessen the expense to litigants and the public. Besides, 
the allowance of such option is no more of an exercise of arbitrary power by 
the trial judge than it would be for him to set aside the verdict absolutely upon 
the sole ground that it is excessive, and then, in effect, direct a jury to bring 
in a verdict for a smaller sum, but not in excess of an amount named by the 
court.” This case in Wisconsin definitely adopts this practice altho it is 
suggested in several cases before and accepted since, sometimes without com- 
ment. It was suggested as possible in a dictum tho not followed, nor was 
there any citation of authority in the case of Schultz v. Chicago, Milwaukee & 
St. Paul Railway Company, 48 Wis. 375, 4 N. W. 399; “the right is undoubted” 
in Murray v. Buell, 74 Wis. 14, 41 N. W. 1010. See also Barter v. Chicago & 
North Western Railway Company, 104 Wis. 307, 80 N. W. 644; McNamara 
v. McNamara, 108 Wis. 613, 84 N. W. 901. The practice has been extended 
rather than limited in the interest of justice and the speedy termination of 
litigation. 

In Heimlich v. Tabor, 123 Wis. 565, 102 N. W. 10, 68 L. R. A. 669, the 
Wisconsin court extended its policy beyond the then widely accepted practice 
of granting options to the plaintiff, and announced a double option whereby it 
offered either of the litigants an option to accept a modified judgment rather 
than a new trial. Here the court said that where the right to recover is clear, 
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it is proper to provide that one party may at his option, terminate the con- 
troversy by accepting judgment for a less amount than the jury assessed. 
Altho the court cannot legitimately invade the litigants’ right to a trial by 
jury, the basis for offering this option is the probable finding by an impartial 
jury, with all reasonable doubts resolved against the party given the option. 
I quote paragraph 5 of the syllabus, which was prepared by Judge Marshall 
to show the basis for this option: “Where the option is given to the plaintiff 
to take judgment for a less sum than that found by the jury and thus avoid 
a new trial, such sum should be ‘placed as low as an impartial jury on the 
evidence would probably name, and where the option is given to the defendant 
to submit to judgment and avoid a new trial, regardless of the attitude of the 
plaintiff, the sum named should be as large as an impartial jury on the evidence 
would probably find.” This double option placed Wisconsin alone in this 
practice, although many courts offer the single option to the prevailing party 
to accept a reduced judgment upon the remittitur of the amount thought by 
the court to be excessive. See note in 39 L. R. A. (N. S.) 1067 to Tunnel 
Mining & Leasing Company v. Cooper, 50 Colo. 390, 115 Pac. 901. Here this 
latter doctrine is said to be the modern weight of authority. 

Another illustration of this double option offered to the parties to accelerate 
termination of the litigation is found in Rueping v. Chicago & North Western 
Railway Company, 123 Wis. 319, 101 N. W. 710, where a jury returned a 
verdict of $9,500. The court said that tho the range of human judgment varies, 
a “jury might reasonably assess damages as low as $2,500, . .. . but not one 
around four times the minimum stated.” On comparison with other verdicts 
for similar injuries, the court placed a $2,500 minimum and a $5,000 maximum 
and ordered a new trial unless the defendant consent to judgment for $5,000, 
or if the defendant gave no notice of electing to accept the option within 30 
days, the plaintiff might serve notice that he would take a verdict for $2,500. 
If either accept the option, a judgment would be entered on plaintiff’s applica- 
tion for the amount consented to. This is the first case in Wisconsin in which 
the court definitely offered a double option which allows either litigant to 
terminate the extension of litigation by consent to a judgment for an amount 
placed by the court at the highest and lowest amounts a reasonable jury could 
probably name. The judgment may then be entered upon the election of the 
option by one party but without imposition of onerous terms upon the other. 
The attitude of the court on this doctrine is amplified in Heimlich v. Tabor, 
supra. See also Gerlach v. Gruett, 175 Wis. 354, 185 N. W. 195, where Chief 
Justice Vinje said the court should place “the amount as low as an impartial 
jury on the evidence would probably name, not as high as such jury would 
probably go. The latter must be done when the option is given to the defend- 
ant,” citing earlier cases. The court’s right to so expedite litigation is said 
to be no longer in doubt in Wisconsin. Beach v. Bird and Wells Lumber 
Company, 135 Wis. 550, 116 N. W. 245. And in Arkansas Valley Land & 
Cattle Company v. Mann, 130 U. S. 69, 32 L. Ed. 854, 9 S. C. Rep. 458, the 
court held this procedure to be no violation of the 7th Article of Amendment 
to the Constitution. Justice Harlan, p. 74, says “But, in considering whether 
a new trial should be granted upon that ground, the court necessarily deter- 
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mines, in its own mind, whether a verdict for a given amount would be liable 
to the objection that it was excessive. It certainly does not deprive the defend- 
ant of any right, or give him any cause for complaint. Notwithstanding such 
remission, it is still open to him to show in the court which tried the case that 
the plaintiff was not entitled to a verdict in any sum, and to insist, either in that 
court or in the appellate court, that such errors of law were committed as 
entitled him to have a new trial of the whole case.” 


And then the case of Wasisek v. M. Carpenter Baking Company, 179 Wis. 
274, 191 N. W. 503, decided, in an opinion by Justice Crownhart, that the 
court could set aside a verdict where damages are so excessive as to indicate 
that it would decide as a matter of law that the jury was actuated by passion 
or prejudice and enter a judgment for a different amount without giving the 
parties an option to have a new trial. In this case the court decided that a 
verdict of $2,625 for three hours of pain and suffering under opiates was 
excessive, and after comparing other verdicts in similar cases the court said, 
“We conclude that $500 is the utmost that can be allowed for pain and suffer- 
ing,” and reduced the verdict to that amount offering neither party an option 
to elect that judgment be entered at that amount or have a new trial, and the 
judgment of the circuit court so “modified” was affirmed and judgment entered, 
saying, “It is best for both parties to have a final decision here,” citing Wis- 
consin Statute, Section 274.37. This section says, “No judgment shall be 
reversed or set aside or new trial granted . .. . on the ground of misdirection 
of the jury .... unless in the opinion of the court .... it shall appear that 
the error complained of has affected the substantial rights of the party seeking 
to reverse or set aside the judgment, or to secure the new trial.” This section 
hardly justifies a judicial assessment of damages such as was made in this 
case, but the court omitted to discuss the subject of the right of the parties to 
the trial and assessment of damages by a jury. 


Again in Rogers v. Lurye Furniture Company, ........ Wis. ......... 211 N. W. 
782, in an action for damages for the death of the husband of an aged widow, 
tho the circuit court had reduced to $2,000 a verdict of $8,500 as excessive 
for three days of pain and suffering, the Supreme Court held it still excessive 
and further reduced it to $500, saying, “We fully discussed this subject in 
Wasisek v. M. Carpenter Building Company, 179 Wis. 274, 191 N. W. 503, a 
case quite similar to the instant case. .... The damages for pain and suffering 
should be reduced to $500,” and ordered the judgment modified as indicated 
in this opinion, and as modified it is affirmed. In regard to the other part of 
the case, the widow’s action under the death by wrongful act statute, the court 
felt that under the mortality tables a life expectancy of but eight and a fraction 
years for either the deceased or the widow was not worth $10,000, and under 
Section 251.09 of the Wisconsin Statutes, reduced this figure to $8,000. This 
section reads as follows: 


“In any action... . if it shall appear... . that it is probable that justice 
has for any reason miscarried, the Supreme Court may in its discretion reverse 
the judgment or order appealed from . . . . and may also, in case of reversal, 


direct the entry of the proper judgment or remit the case to the trial court 
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for a new trial .. . . not inconsistent with the statutes governing legal pro- 
cedure, as shall be deemed necessary to accomplish the ends of justice.” 

This, then, appeared to be the trend of the practice in Wisconsin: an 
apparent denial of the constitutional mandate of the right to a trial by jury, 
until the decision in the instant case, where Justice Stevens says that the circuit 
court in following the two cases cited, 179 Wis. 110, and 211 N. W. 782, 
went too far in itself assessing the damages without giving either party an 
option. Judge Stevens at page 378 of the North Western Reporter says, 
“Neither the trial court nor the appellate court has the power to do more 
than to give the parties the option to waive their constitutional right to a trial 
by jury, and that, if such consent is not given, the sole power possessed by 
the court is to order a new trial in all cases where the damages assessed by 
the jury are either excessive or inadequate, in which the proper amount of 
the verdict has to be determined upon some basis which fairly takes the judg- 
ment of the jury for the guide instead of the independent judgment of the 
court.” “The power conferred upon the Supreme Court by section 251.09 of 
the Statutes to ‘direct the entry of the proper judgment’ must be so construed 
as not to confer upon this court the power to deprive parties of the right to 
trial by jury as guaranteed to them by the Constitution.” 

Having corrected this growing tendency to deprive litigants of constitutional 
guarantees, the court affirmed the circuit court inasmuch as the error committed 
was not prejudicial in this instance. This holding has been reaffirmed in the 
case of Borowicz v. Hamann et al., ........ 2 ee , 214 N. W. 431, which cited 
and approved the instant case. 

Jack G. CLARKSON. 


JuRispIcTION—PoweEr oF Courts To DisBarR or SUSPEND ATTORNEY, WHO 
Is Atso A JuDGE oF A Court or ReEcorp.—I/n re Stolen, ...... We. .... , 214 
N. W. 379, the Supreme Court disbarred the respondent, judge of the Superior 
Court of Dane county. This case raises the question of the power of the 
Supreme Court to disbar or suspend an attorney from practice, when the 
disbarment or suspension results in his removal as judge of a court of record 
in this state, because of a statutory requirement that such judge be a member 
of the bar. 

Section thirteen of article seven of the state constitution provides, “—any 
judge of the Supreme or Circuit Court may be removed from office by the 
address of both houses of the legislature if two-thirds of all the members 
elected to each house concur therein.” There is authority that this method of 
removal is exclusive. State ex rel. Kleist v. McDonald, 164 Wis. 545 (where 
it was held unconstitutional for the legislature to pass an act shortening the 
term of a circuit judge). In re Silkman, 84 N. Y. S. 1025, 88 App. Div. 102. 
State v. Burnquist, 170 N. W. 201 at 203. 6 Corpus Juris 600. Section thir- 
teen of article seven refers only to judges of the Supreme and Circuit Courts 
of this state. The legislature, however, in creating the superior court of 
Dane county provided that the judge thereof, “-—shall be subject to removal 
from office in the manner provided by the constitution of this state for the 
removal of judges of the circuit court.” Chapter one hundred and thirty-six, 
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section six of the Laws of 1927. Section five of the same chapter provided 
that “—no person shall be eligible to the office of judge of the superior court 
unless he be a practicing attorney, duly admitted to the bar of Dane county 
and a qualified elector of said county.” 

The court in the principal case takes the position that since the superior 
court is not a constitutional court, article seven of section 13, does not apply. 
It expressly refrains from giving an opinion as to its power, if the respondent 
were a judge of either the Supreme or Circuit Court, those mentioned in the 
constitutional provision. The court also refused to pass on the power of 
the legislature to put limitations on its inherent power to discipline members of 
the bar, since as they construe section six of chapter one hundred and thirty- 
six of the Laws of 1927, the legislature made no attempt to do so. Jurisdic- 
tion is claimed because of its inherent power to discipline and disbar attorneys 
at law; the fact that the disbarment also results in the removal of a judge of 
a court of record being regarded as an incidental effect of the disbarment. 

Though the court does not decide whether the constitutional provision relat- 
ing to the removal of judges is a limitation on its power to disbar, it does 
cite and disapprove of the reasoning of cases in other jurisdictions where it 
was held that impeachment only and not disbarment was the proper remedy. 

In supporting its conclusion, the court cites many cases that may be dis- 
tinguished from the principal case on their facts. Jn re Burton (Utah) 246 
Pac. 188, it seems that there was no statute requiring the judge to be a member 
of the bar. No mention was made of the disbarment resulting in the removal 
of defendant as a judge. In State v. Peck, 88 Conn. 447, L. R. A. 1915 A. 663, 
Ann. Cas., 1917 B. 227, 91 Atl. 274, the same was true. Jn re Hobbs, 75 N. H. 
285, 73 Atl. 303, the attorney was only a justice of the peace. In State v. 
Martin, 45 Wash. 76, 87 Pac. 1054, though the court claimed jurisdiction, the 
term of the judge had expired, so disbarment could not have the effect of 
removing him from office. In State v. Hayes, 64 W. Va. 45, S. E. 355, In re 
Simpson, 79 Okla. 305, 192 Pac. 1097, and In re Norris, 69 Kan. 649, 57 Pac. 
528, the official capacity of the defendant was that of prosecuting attorney, 
and not judge. It seems that a different rule prevails in the case of a prosecu- 
ing attorney. See 6 Corpus Juris 600. 

It may be that the Supreme Court was bound by its previous holdings in 
State v. Pierce, 189 Wis. 441, 207 N. W. 966, and 191 Wis. 1, 209 N. W. 693. 
There the defendant’s license to practice was cancelled and revoked, because 
he did not have the necessary qualifications at the time of his admission to 
the bar of this state. This resulted in his ouster as a county judge, because 
he was no longer an attorney in this state—a statutory qualification for county 
judgeship in counties having a population of over fourteen thousand. The 
Pierce case and the principal case are very much alike, except that in the 
former the defendant lacked the qualification of judgeship from the beginning, 
and so was never entitled to the office, nor in rightful possession of it. It may 
be urged that this distinguishes the two cases, but the court does not refer to 
the distinction in either opinion. 

In a recent South Dakota case, In re Gibbs, 214 N. W. 850, the court held 
that though it was not deprived of the power to disbar an attorney because 
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such attorney was a judge, still sound discretion demands that, in the absence 
of some extraordinary situation, the removal of a judge should be accomplished 
in the manner specifically provided for by law, and not through the indirect 
method of disbarment. 

JosepH P. Brazy. 


ConsTITUTIONAL LAw—StaTE INpiRECTLY TAXING UNITED STATES BoNnps 
BY TAXING CorporATE DIVIDENDS IN ProporTION TO WHICH CorpoRATE IN- 
coME Was Nor AssessEep.—In Miller v. City of Milwaukee, ........ i es . 
47 Sup. Ct. 280, 71 L. Ed. 346, the testator of the plaintiff held stock in Wis- 
consin corporations owning United States bonds issued under the Liberty 
Loan Acts of April 24 and September 24, 1917 (Comp. St. Sec. 6829ee, et seq.). 
Interest on these bonds was credited by the corporations to their surplus and 
subsequently distributed among the stockholders in stock or cash dividends. 
The corporations paid a state tax on this income except on that part derived 
from the federal bonds. A Wisconsin statute, now 71.04(4), provided that 
stockholders should not be taxed on dividends received from corporations the 
income of which had been previously assessed, but if only part of such income 
had been taxed, when in the hands of the corporation, then only such part 
should be deducted from the taxable dividend of the stockholder. The testator 
of the plaintiff paid such a tax under protest and suit was brought to recover 
the amount. The case went up on error to the District Court of the United 
States for the Eastern District of Wisconsin which sustained the law. The 
United States Supreme Court reversed, the majority holding the statute un- 
constitutional on the grounds that it was an act obviously intended to tax the 
proceeds from United States bonds; that this was an attempt to do indirectly 
what could not be done directly; that the derived income from the United 
States bonds, while not being the only subject of the state tax, was the most 
conspicuous instance, and the result being intelligently forseen and offering the 
most obvious motive, could reasonably be taken to have been the purpose of the 
act. The “corporate veil” doctrine of Des Moines National Bank vy. Fair- 
weather, 263 U. S. 103, 68 L. Ed. 191, 44 S. Ct. 23, was cast aside here on 
account of the obvious attack upon the immunity of federal bonds. 

Mr. Justice Brandeis concurred in the result on different grounds, but he 
dissented from the reasons stated by the majority, and was of the opinion that 
the law was not discriminatory because it made no reference to United States 
bonds; because the statute would have operated likewise on any other tax 
exempt income; and because the purpose of the statute was solely to prevent 
double taxation. 

As a general rule a state cannot tax United States bonds and instrument- 
alities. McCulloch v. Maryland, 4 Wheat. 316, 4 (L. Ed.) 579. But this 
restriction is not absolute. The State may lay an inheritance tax on a legacy 
consisting of United States bonds. Plummer v. Coler, 178 U. S. 115, 20 Sup. 
Ct. 829, 44 L. Ed. 998. It may also lay an excise on the franchise of a cor- 
poration measured by the value of its capital stock part of which is invested 
in United States bonds. Hamilton Mfg. Co. v. Mass., 6 Wall. 632, 18 U. S. 
(L. Ed.) 904; Home Ins. Co. v. N. Y., 119 U. S. 129, 8 Sup. Ct. 1385, 30 
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L. Ed. 350. Also when the excise is measured by deposits which may be 
invested in part in United States bonds. Society For Savings v. Coite, 6 Wall. 
594, 18 U. S. (L. Ed.) 897. Mr. Justice Holmes says in his opinion, that had 
the tax casually and innocently included the dividends from federal bonds 
instead of being aimed directly at them, it would have been valid. He says 
also that it would have been valid if imposed equally on all stockholders alike 
even though the dividends happened to come from corporations holding United 
States bonds. The objection then, is not to a tax on dividends derived from 
federal bonds but to the exemption of dividends already taxed, on the grounds 
that it discriminates by actually taxing all those not previously taxed, and 
that the dividends from Liberty Bonds being the most conspicuous example, 
the discrimination is against them in fact. 


It is generally well settled that a discriminatory tax is unconstitutional. This 
tax, however, does not appear to be discriminatory. It is admitted that had all 
stockholders been taxed equally there would have been no objection. If there 
would have been no objection to taxing all the dividends alike, it is difficult to 
see why there is a discrimination merely because those parts already taxed are 
exempt from double levy and the dividends from the federal bonds, not having 
been previously taxed, are left with a tax the like of which has already been 
paid on the other dividends. The net result of the statute is to provide a 
system which taxes ail dividends once. It removes a discrimination against 
those dividends already taxed and leaves in effect an indiscriminate tax on all 
dividends alike. 


This statute does not seem to discriminate, nor is the intent to do so con- 
spicuously obvious. Nowhere did the statute specify federal securities nor by 
implication make them conspicuous. The source of dividends seemed to be 
immaterial, for this was a general income tax with the section in question 
excepting dividends previously taxed. The natural deduction is that the legis- 
laturé had in mind the welfare of the people and wished to avoid double 
taxation. Section 71.04(4) was added to a previous statute which provided for 
deductions. This would imply that 71.04(4), too, was for the purpose of 
avoiding double taxation. The section did not discriminate, because it said 
“any corporation.” State ex rel. Columbia Construction Co. v. Tax Commis- 
sion, 166 Wis. 369, 165 N. W. 383. The statute would have operated the same 
had the income been derived from other tax exempt bonds, business outside 
this state. Arpin v. Everhardt, 158 Wis. 20, 147 N. W. 1016; Marian v. 
Hampbel, 172 Wis. 67, 170 N. W. 244; or banks and trust companies, Wis. Stat. 
71.05(E). The source is immaterial. Moon Co. v. Wisconsin Tax Commission, 
166 Wis. 287, 290, 163 N. W. 639, 640. The section in question was added to 
the original statute in 1913, four years before the war loan bonds were even 
authorized by Congress. There were a few federal bonds used as security 
for note issues by national banks outstanding but as an inducement to the 
statute, were insignificant compared to the number of federal bonds released 
during the war. The legislature was held to have reasonably anticipated or 
foreseen the flood of war bonds four years ahead, and to have added this 
section for the purpose of including them. 
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At the present time an indirect tax such as Wis. Stat. 71.04(4), 1925, is 
held unconstitutional. 
Purturp Owens. 


ReaL Estate Brokers’ CoMMISsSION ConTRacTS—OrAL ContrRActs VoIp 
Unpver WIsconsiIn Statutes, §240.10—Ricut or Recovery IN QUANTUM 
Meruit.—Hale v. Kreisel, ...... Wis., 215 N. W. 227, overrules Seifert v. Dirk, 
175 Wis. 220, 184 N. W. 698, 17 A. L. R. 885, in which latter case a recovery 
was allowed on quantum meruit under section 2305m of the Statutes of 1917, 
which declares real estate brokers’ commission contracts void unless the con- 
tracts or some memorandum thereof is in writing. The statute is as follows: 

(As the law of 1917 is similar to section 240.10 of the Statutes of 1925, 
which is the statute considered in the principal case, the more recent one will 
be quoted. ) 

“Every contract to pay a commission to a real estate agent or broker or to 
any other person for selling or buying real estate or negotiating a lease there- 
fore for a term or terms exceeding a period of three years shall be void unless 
such contract or some note or memorandum thereof describing such real estate, 
expressing the price for which the same may be sold or purchased, or terms 
of rental, the commission to be paid, and the period during which the agent or 
broker shall procure a buyer or seller or tenant, be in writing and be sub- 
scribed by the person agreeing to pay such commission.” 

The position of the court in Seifert v. Dirk, supra, was that, although the 
statute declares every contract to pay commissions to a real estate broker void 
unless in writing, the common law right of recovery on quantum meruit is 
available to him who has performed services the benefits of which are know- 
ingly accepted and retained by the other party against whom the claim is made. 
“Such right to recover quantum meruit is grounded in the common law.” The 
court held that the statute should be given the same effect as is given the other 
provisions of the statute of frauds. “The substance of the old English statute 
of frauds aimed to prevent perjury and the establishment of unjust and un- 
founded claims relating to contracts has continuously appeared as a part of 
our statutory law since at least as early as the revision of 1849..... The new 
statute is no more drastic or emphatic as to necessity of writing and the effect 
of failure thereof than is the language of the other provisions of the statute 
of frauds above mentioned.” (Those referred to are sections 240.06, 240.08, 
and 241.02 of the Statutes of 1925.) The opinion further states that under 
the other provisions of the statute of frauds the court consistently held that 
when a party brought an action to recover an express contract, he would be 
given leave to amend his complaint and recover the reasonable value thereof 
on implied contract to pay for the same subject-matter as that included and 
covered by the express contract. These provisions have been held, the court 
says, to affect only the express and not the implied contract. 

Three judges dissented from the majority view for the reasons that such 
a construction of the statute would make matters worse than if no legislation 
had been enacted; that effect should be given to the obvious intention of the 
legislature to allow no recovery either on express or implied contract. 
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In Hale v. Kreisel, supra, which overrules Seifert v. Dirk, supra, the court 
adopted the weight of authority by holding that the law could imply no con- 
tract under the statute; therefore, the common law rule of allowing recovery 
on quantum meruit for services rendered on contracts void under the other 
provisions of the statute of frauds does not apply to this provision. “The 
fact that practically every court that has considered this question under legis- 
lative enactment similar to section 240.10 of the statutes has held that there 
can be no recovery upon quantum meruit has led this court to carefully re- 
consider the question. That consideration has led to the conclusion that the 
rule in Wisconsin must be brought into harmony with the clear intent of the 
Legislature, and also into harmony with the adjudicated cases. ... . ” The 
statute is said to clearly express the legislative intent that there shall be no 
recovery for services rendered without a written contract. “The statute is an 
extension or enlargement of the statute of frauds.” The court goes on to say 
that it is the duty of the court to give full effect to the legislative intent as 
expressed in the statute; that no rule of construction and no precedent or 
prior judicial decision should stand in the way of giving operation to the plain 
intention of the legislature. Any other construction, it is averred, would 
nullify the statute; that the statute leaves no opportunity for the law to imply 
a contract. The court cites Weatherhead v. Cooney, 32 Idaho 127, 180 Pac. 
760; Selvage v. Talbott, 175 Ind. 648, 95 N. E. 114, 33 L. R. A. (N. S.) 973, 
Ann. Cas. 1913C, 724; Barney v. Lasbury, 76 Neb. 701, 107 N. W. 989; Paul 
v. Graham, 193 Mich. 447, 160 N. W. 616; Gifford v. Straub, 172 Wis. 396, 179 
N. W. 600; and Danielson v. Goebel, 71 Neb. 30, 98 N. W. 819. In the last \ 
two cases the right of recovery on quantum meruit was not discussed. ( 


The situation that prompted the legislatures to pass such a statute as is in 
force in Wisconsin and other jurisdictions is very well described in Covey v. 
Henry, 7 Neb. 118, 98 N. W. 434: “The reasons which impelled the legislature 
to pass that act are known to the courts and the profession generally. Innum- 
erable suits were being instituted from time to time by agents and brokers, 
after the owners of the land had sold the same, claiming a commission on the 
ground that they had been instrumental in securing the purchaser; and, in 
many cases owners of land were compelled to pay double commission on account 
of such claims. In order to prevent such disputes and protect property owners 
under just such cases as the one we are now considering, the legislature passed 
the act.” The brokers’ side of the question is not neglected in Selvage v. 
Talbott, supra. Often when sales are effected by the agents after an expendi- 
ture of great effort and considerable money, the owners will repudiate their 
obligations. And the effect of all this is, the court says, so much con- 
tradictory testimony is presented that the court and the jury attemp to ascertain 
the truth under extreme difficulties. The statute, then, in requiring written 
contracts, is intended to eliminate this unnecessary confusion and uncertainty 
and prevent in many instances a possible miscarriage of justice. 

The question then arises, how far does the statute go in affecting the right 
of recovery on quantum meruit for services? How far must it go in order to 
serve the purpose for which it was intended? The argument of the court in 
the overruled case of Seifert v. Dirk, supra, was that the statute is to have 
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the same effect as the other provision of the statute of frauds of which it is 
a part; that as the requirements of the statute were stated in the same phrase- 
ology as the other provisions of the statute of frauds the effect should be the 
same. At common law a contract with a real estate broker did not need to be 
in writing. . Monroe v. Snow, 131 Ill. 126; Fischer v. Bell, 91 Ind. 243; Brown 
vy. Eaton, 21 Minn. 409. However, to entitle a broker to commissions tdr 
services in negotiating a sale, the services must be rendered under an employ- 
ment by his principal; and such services rendered without any employment 
express or implied will give no right to commissions. Hinds v. Henry, 36 
N. J. L. 328; Pierce v. Thomas, 4 N. Y. Common Pleas (E. D. Smith) 354; 
Welch v. Collenbough, 74 Minn. 82, 76 N. W. 958; Kane v. Sherman, 21 N. 
D. 249, 130 N. W. 222. Using these facts as a premise, the court in McCarthy 
v. Loupe, 62 Cal. 299 argues, “But no case has been brought to our attention 
in which it has been held, where proof of employment is indispensable to the 
right to recover for services, that in the absence of such proof a recovery can 
be had. And to entitle a broker to recover commissions for effecting a sale 
of real estate, it is indispensable that he should show that he was employed 
by the owner to make the sale. It would seem therefore, that no recovery 
could have been had before the Code, without proof of an express contract or 
of a usage regulating such transactions. The law in such a case would never 
imply a contract. Since the Code, no express contract in a case like this can 
be of any avail unless in writing. This particular kind of contract can only 
be proved by the introduction of an instrument in writing.” As the nature of 
a broker’s services is such that his right to commissions depends upon his 
actual employment by the owner, and as his contract of employment must be 
in writing, under the statute, if there is no writing, there is no employment 
and hence no right to compensation. This seems to be the logic of the courts. 
Everything depends on the written agreement; without it all else fails. 
3» . in the absence of a written contract for the sale or exchange of real 
estate there is an absence of right to compensation for services... .” Leim- 
bach v. Regner, 70 N. J. L. 608, 57 Atl. 138; Weatherhead v. Cooney, supra. 


Because a claim for commissions, by its very nature accrues by virtue of a 
contract express or implied, it is said, that to allow a recovery on quantum 
meruit under the statute making an oral contract void would render the statute 
useless and meaningless. Weatherhead vy. Cooney, supra; Keith v. Smith, 
46 Wash. 131, 89 Pac. 473; Cushing v. Monarch Timber Co., 75 Wash. 678, 
135 Pac. 660, Ann. Cas. 1915C, 1239; Paul v. Graham, supra. “Demands for 
commissions by real estate brokers are not usually made or pressed until the 
contract is performed. This being so, a recovery could be had, in nearly every 
instance, either at the contract price or under quantum meruit.” Paul v. Gra- 
ham, supra. Why the statute should operate differently from the other pro- 
visions of the statute of frauds is discussed in Blair v. Austin, 71 Neb. 401, 
98 N. W. 1040. The court says, “A somewhat careful consideration of the 
statute now under consideration seems to indicate a distinction. In the case of 
an agreement for services, void because not to be performed within a year, a 
recovery for services rendered is in no way interfered with by the statute. 
(The statute that provides that a contract not to be performed within a year 











382 WISCONSIN LAW REVIEW 





shall be void unless in writing.) The latter does not make an agreement to 
do that particular work void unless in writing. Consequently, the statute of 
frauds is not in any way inimical to a recovery on the implied contract for the 
work actually done. On the contrary, such aright is one of the results of 
doing completely away with the void oral agreement. The statute now under 
consideration, however, provides that any agreement for the performance of 
services as a real estate broker shall be void unless in writing. Jt is not as 
applicable to an implied agreement as to any other? Jt is not, in effect, a 
forbidding of all recovery distinctly for services in selling land which are 
not provided for by a written agreement?” 


Most of the courts agree, impliedly or expressly, that the intention of the 
legislature must be given full effect. To allow recovery on quantum meruit, 
it is contended, would render the statute a nullity because such a construction 
would be contrary to legislative intent. Paul v. Graham, supra; Barney v. 
Lasbury, supra; Keith v. Smith, supra; Selvage v. Talbott, supra. “At the 
outset, it may be conceded that this statute is in derogation of the common 
law, and therefore must be strictly construed.” Selvage v. Talbott, supra. 
Such a construction of the statute as contended for in the overruled case of 
Seifert v. Dirk, supra, would indeed allow all those evils which the legislature 
tried to eliminate to work havoc as before. The circumstances that prompted 
the enactment of such a statute require a strict enforcement of it if there is 
to be any remedy at all. “A thing which is within the intention of the makers 
of the statute is as much within the statute (a different statute was under con- 
sideraion, here) as if it were withi nthe letter.” McGrael v. Phelps, 144 Wis. 
1, 128 N. W. 1041. 

Wi111AM H. Voss. 


ASSIGNMENT OF CONTRACTS—WHETHER Party To ContTRACT EstTopPED TO 
Assert Fraup As AGAINST ASSIGNEE.—In Malas v. Lounsbury, ...... Wi. ...... . 
214 N. W. 332, plaintiff was induced to sign a conditional sales contract for the 
purchase of a refrigerating plant by the false representations of the seller that 
the plant was at the depot and ready for delivery. The contract contained a 
statement that the plaintiff had already received the plant, and the seller stated 
that his purpose in desiring to have the contract signed, was in order that he 
could borrow $50 from a bank on it, and pay the freight and get possession. 
The seller then sold the contract to the defendant acceptance company who paid 
value in good faith. The seller entirely failed to complete the contract, where- 
upon the plaintiff notified both the seller and the acceptance company that he 
rescinded and brought this action for cancellation. The trial court held the 
plaintiff was not entitled to cancellation against the defendant acceptance com- 
pany and on appeal this was reversed, and judgment for the plaintiff ordered. 

The court held the contract was voidable because of the fraud of the seller 
and that such defense could not be cut off by a mere recital in the conditional 
sales contract acknowledging delivery and acceptance. The court cites section 
260.14, Wis. St., 1925, which provides: “In case of an assignment of a thing 
in action, the action of the assignee shall be without prejudice to any setoff or 
other defense existing at the time or before notice of the assignment; but this 
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section shall not be applied to a negotiable or promissory note or bill of ex- 
change transferred in good faith and upon good consideration.” 

Mr. Justice Owen dissented on the ground that the plaintiff should be estopped 
from claiming nondelivery on the machine as against the defendant acceptance 
company, because of the recital in the contract upon which the company relied. 

The rule as expressed in the statute seems to be generally accepted, but 
with the qualification that the debtor may, by his representations or conduct, 
estop himself to set up against the assignee, defenses which were available 
against the assignor. 5 C. J. 966, states the general rule in these words, “The 
assignee for value and in good faith, takes it subject to all defenses which the 
obligor may have had against the assignor, unless the debtor by the form of 
the instrument has estopped himself from setting up his defense.” Mangles 
v. Dixon, 3 H. L. C. 702; Guaranty Securities Company v. Equitable Trust 
Company, 136 Md. 417, 110 Atl. 860; Guaranty Securities Company v. Ex- 
change State Bank of Minneapolis, 148 Minn. 60, 180 N. W. 919; Fugale v. 
Hansferd, 3 Litt. (Ky.) 262, are in accord. 

The question presented in Malas v. Lounsbury is whether the recital in the 
conditional sales contract is such a representation as will bring the contract 
within the qualification to the general rule, and estop the debtor from asserting 
his defense of the assignor’s fraud. 

Any estoppel that may arise process upon the theory that, “if a person in 
a business transaction makes a representation or assumes a position for the 
purpose of inducing another to act in reliance thereon, knowing or having 
reasonable grounds to know that he will do so, and such is the result, such 
person will be barred from having any benefit of such contrary action or 
inconsistent position.” Milwaukee Structural Steel Company v. Borun, 164 
Wis. 502, 162 N. W. 424. 

As the purpose of the doctrine of estoppel is to protect the innocent assignee, 
it is necessary that the assignee be an innocent purchaser for value and without 
notice of the debtor’s defense against the assignor. Rogers v. Lindsey, 13 
How. 441, 14 L. ed. 215; Ferguson v. Miliken, 42 Mich. 441, 4 N. W. 185. 

Also it is necessary that the misrepresentation be made wilfully or negli- 
gently. Norton v. Kearney, 10 Wis. 386; 3 Story, Equity JurtspRUDENCE 
574; Leather Manufacturers Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 
L. ed. 811. It does not necessarily have to be made with malicious or fraudu- 
lent intention; it is enough if it is made negligently, knowing that it may be 
acted upon, or if it is made with the intention of having it acted upon. The 
Ottumwa Belle, 78 Fed. 643; Preston v. Mann, 25 Conn. 118. 

There are a number of cases in which the facts closely resemble those of 
the principal case. The buyers in these, signed conditional sales contracts pur- 
porting to have received the article on sale. The seller assigned the contract 
and when the buyer had a defense to offer that was good against the assignor, 
he was not estopped from asserting it against the assignee. Pacific Acceptance 
Corporation v. Whalen, ...... Idaho ...... , 248 Pac. 444; American National 
Bank of San Francisco v. Sommerville, 191 Cal. 364, 216 Pac. 376; Whitney 
v. Sequelia, 70 Cal. App. 108, 232 Pac. 986; Auto Brokerage Company v. 
Ullrich, 134 Atl. 885 (N. J.); First National Bank v. Union Railway Com- 
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pany, 153 Tenn. 386, 284 S. W. 363; Parker v. Funk, 185 Cal. 347, 197 Pac. 
83. These cases are different in one respect from Malas v. Lounsbury. In all 
of them the buyer had signed the conditional sales contract in good faith and 
with no intention of having any party rely on the statement. In Malas v. 
Lounsbury the buyer signed with full knowledge that it was to be assigned. 
In fact he signed it in order that it should be assigned. The mere fact that 
it was sold to someone other than the person he intended that it should be 
sold to, should not place him outside the rule of where estoppel applies. This 
view is supported by the dictum in the case of Parker v. Funk, supra. The 
court said in this case, “It is of course not difficult to imagine a case where a 
recital is put into a contract for the very purpose of having it acted upon. For 
example, conditional sales contracts of automobiles are largely dealt with by 
way of sale and assignment, and if it appeared in the present case that the 
defendant had acknowledged the receipt of the subject of the sale prior to his 
actually having received it, in order that the vendor might the more easily 
realize upon the contract, or under such circumstances that he should have 
known that someone in reliance upon the recital would not improbably pur- 
chase the contract as one for a completed and delivered article, he would 
undoubtedly be estopped from showing the contrary.” 


The Wisconsin court did not take this view, but held to the reasoning that 
if the debtor was estopped it would in effect be making a negotiable document 
out of a non-negitiable contract. Estoppel however does not change the form 
of an instrument nor does it change any of the facts of the case; it only 
prevents proving the existence of certain facts, Kimball v. Baker Land and 
Title Company, 152 Wis. 441, 140 N. W. 47. A contract which was non- 
negotiable on its face would still remain non-negotiable. All that estoppel 
would do, would be to prevent the plaintiff from claiming that certain state- 
ments he had made in the contract were not true. The instrument isn’t made 
negotiable by this; it is kept as the same instrument. 

Even if the character of the negotiability of the contract was changed, if 
the case falls within the scope of estoppel, the estoppel should apply. In 
Marting v. Fitzgerald, 138 Wis. 93, 120 N. W. 388, a case where the mortgagor 
was estopped from showing as against an assignee of the mortgage that he, 
the mortgagor, had never received from the mortgagee the advances the 
mortgage was supposed to secure, the court said, “The doctrine of estoppel in 
pais is a rule of last resort, but where applicable it is not subordinate. It 
stays the operation of other rules which have not run their course, when to 
allow them to proceed further would be a greater wrong than to permanently 
enjoin them.” Surely it would seem to be a greater wrong to cause the loss to 
fall upon an innocent purchaser of the contract, than upon the debtor whose 
own act permitted the wrong to be accompilshed. 


KennetH E. WortHine. 








